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1. AN ANALYSIS AND RE-EVALUATION OF PICKETING 
IN LABOR RELATIONS 


By Morris D. Forkosch 
[In: Fordham Law Review, v. 26, Autumn 1957 : 391-440] 


INTRODUCTION 


PICEETING is a term with connotations both of good and of evil. 

Generally, these connotations depend upon one’s point of view, the 
interests, both private and public, involved and affected, the circum- 
stances and conditions under which it occurs, the economic, social and 
other reasons why it is invoked or provoked, and the judicial and legis- 
lative reasons why it is permitted or denounced. As will shortly be 
seen, the very act of picketing, without more, or, as we shall put it, 
picketing per se or pure picketing, involves not only an objective 
viewer’s powers of logical analysis but also his emotions, biases, eco- 
nomic and social predilections, and a host of assorted items which enter 
into and condition his weltanschauung. It is the purpose of this article 
to disentangle these varieties of human experience and to review and 
analyze, and then to re-evaluate, picketing in its context as a consti- 
tutionally protected activity.’ 

For example, insofar as the judicial and the legislative approaches to 
picketing are concerned, apparently there first occurred a pendulum- 
like swing from outright and absolute denunciation to outright and 
absolute acceptance. The pendulum, reaching its apogee, began to slither 
backwards along its arc, albeit with perceptible opposition from the 
body social, economic and political. Today, and for the foreseeable future, 
has the pendulum come to rest at a mid-point, if at any point, or is it 
still in the process of moving, and if so, in which direction? The preced- 


* Professor of Law, Brooklyn Law School. 

1. The impact of judicial decisions upon picketing is a historic and current fact, as 
is the present regulation via legislation. To what extent these judicial and legislative 
forces are themselves influenced, in so acting, by particular and general external forces 
such as business and labor organizations, the economic and social conditions and require- 
ments of contemporary and future years, and the domestic and international political 
situations, is incalculable, although influence the judges and the legislators they do. 

Past or current theory, concededly, should not so condition as to determine a present 
national or state approach to a symptom of an underlying ill; neither, however, should 
ad hoc determinations be made so as to result in chaos or, at the least, in an unsettled 
and unstable future. Since the American philosophy is fundamentally pragmatic in basic 
content, then, as a corollary, is it not required that periodic investigations be. conducted, 
analyses made, and approaches re-cast and re-formulated? Such investigations should 
be factual and detailed but this is beyond the scope of this article. We assume a general 
knowledge of past facts and contemporary newspaper reported-material and limit our- 
selves to, and concentrate upon, the analysis and re-evaluation of picketing in situations 
involving labor relations. 
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ing is an historical and objective analysis. Subjective re-evaluation is 
found by adding to the last query three words, namely, “should it move,” 
so that for future policy purposes we inquire, is the pendulum still in 
the process of moving, and if so, in which direction should it move? 

The answer to the “should” of such a movement includes, of course, 
personal and imponderable factors such as one’s ethics, the mores of 
the community, and the determination of what is “best” for the national 
interest at home and abroad. In this field of the “ought,” as distinguished 
from the “is,” definiteness is abjured while experience and logic are 
sought. A bridge between the two is nevertheless possible in that what 
most people desire (the ought), however expressed by them as in the 
electoral process or by their representatives in the legislature or on the 
judiciary, must be taken as a fact (the is), and this fact therefore does 
become significant. 

PRELIMINARY LIMITATIONS 


Before first entering upon an analysis of picketing a preliminary limita- 
tion is a conceptual and factual necessity. Since our concern is primarily, 
if not exclusively, with picketing, we exclude any extended discussion 
or analysis of strikes, boycotts, collective bargaining and unfair labor 
practices. These other matters cannot be completely eliminated for 
they not only enter the peripheral aspects of our picketing discussion 
but, at times, dominate and determine the over-all situation. Neverthe- 
less, our concentration is upon ‘a physical method used mostly, but not 
exclusively, by labor in its dealings with management. The term labor 
is delimited by concentrating upon organized labor, that is, the trade 
and labor unions which have grown or emerged in the last quarter- 
century, and the term picketing is also to be further delimited and 
analyzed in the paragraphs which follow. 


Definition of Picketing 

Just what is meant by the term picketing? Is it picketing when groups 
or organizations of individuals, acting singly or in concert, carrying 
placards, parade alone or in numbers before the Russian consulate and 
embassy, and thereby protest against the 1956 Red intervention and 
slaughter in Hungary? The newspapers so termed it, the radio and 
television commentators spoke of picketing, and the man in the street 
understood and acquiesced in the word and its use. Yet this is not 
picketing as we use the term; and it would not be so termed even if 
labor organizations engaged in such demonstrations and carried placards 
and shouted, “Boycott Russian goods.’’* The reason for this conclusion 


2. See The Political Philosophy of Arnold Brecht, 115 (Forkosch ed. 1954). 
3. The converse of this proposition may not likewise be so expressed, i.e., a non-labor 
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is that such demonstrations against the Russian government do not 
involve either direct self-interest with respect to wages, or labor situa- 
tions, relations, or disputes in the sense that any master-servant, em- 
ployer-employee, or other relation stemming therefrom is seen to exist 
therein or to be affected thereby. It could be argued that labor organiza- 
tions here are vitally interested in labor abroad because working condi- 
tions elsewhere affect costs and thereby permit “unfair” competition 
with our goods; that such self-interest is advanced by freeing the captive 
people who can increase their living standards; and that labor is always 
interested, apart from these considerations, in advancing the cause of 
humanity and freedom elsewhere. The short answer is that picketing 
by labor for international or humanitarian purposes is not within our 
study, especially since the federal and state governments are judicially 
and legislatively concerned primarily with the picketing involved in 
labor relations, and treat other types of activity within a context of dif- 
ferent considerations.‘ For example, labor organizations are somewhat 
circumscribed in their political activities,® greatly circumscribed in their 
“criminal” activities,® and treated as ordinary business associations in 
their entrepreneurial activities.. When labor seeks an immediate end 
which is other than its traditional goal of betterment via wages, hours, 


organization apparently may picket (at least in the federal jurisdiction) a retailer to 
have him hire certain workers. In New Negro Alliance v. Sanitary Grocery Co., 303 US. 
552 (1938), a corporation composed of colored persons, organized for the mutual im- 
provement of its members, and the promotion of civic, educational, benevolent, and 
charitable enterprises, picketed a newly-opened retail. grocery store to obtain hiring of 
colored personnel. The Alliance had no business dealings, directly or indirectly, with the 
grocery, did not compete with it in any way, and no employer-employee relation existed 
in any aspect. It was held to involve a “labor dispute” within the terms of the Norris- 
LaGuardia Anti-Injunction Act. Contra, Hughes v. Superior Ct., 32 Cal. 2d 850, 198 
P.2d 885 (1948), aff’d, 339 U.S. 460 (1950). 

4. See, eg., Hague v. CIO, 307 U.S. 496 (1939). A Jersey City law was declared un- 
constitutional insofar as it was used to prevent individual citizens of the United States 
from exercising their rights under the privileges and immunities clause of the 14th amend- 
ment “to disseminate information concerning the provisions of the National Labor Re- 
lations Act, [and] to assemble peaceably for discussion of the Act, and of opportunities 
and advantages offered by it. . . .” The dissemination of information included the dis- 
tribution of circulars, handbills, and placards. 

5. Unions are limited in their political contributions or expenditures to not more than 
$5,000. 18 U.S.C.A. § 610 (Supp. 1956). But in United States v. CIO, 335 U.S. 106 
(1948), the publication by a union of a weekly periodical containing a statement by 
its president urging members to vote for a certain candidate for Congress was held not 
within the statute’s prohibitions, 

6. See 18 U.S.C.A. § 1951 (1951); United States v. Green, 350 U.S. 415 (1956); United 
States v. Nedley, 153 F. Supp. 887 (W.D. Pa. 1957). 


7. See, eg., Forkosch, The Legal Status and Suability of Labor Organizations, 28 
Temp. L.Q. 1, 28-29 (1954). 
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and conditions of employment, then it acts within a framework of 
constitutional and other rights accorded all citizens or persons. Of course 
an ultimate end may be such betterment through appropriate legisla- 
tion but, to illustrate, in agitating for a particular candidate the im- 
mediate activity is political. Picketing for such other goals is therefore 
without the scope of this analysis. 

What exactly is picketing?* As used in labor relations, the term has 
denotative and connotative aspects which become significant when cast’ 
against statutory terms and constitutional clauses, but to the average 
individual picketing is usually a physical occurrence. When John Doe 
walks along a thoroughfare he may see one or more persons® walking 
up and down, carrying placards or sandwich signs, distributing literature, 
intoning phrases such as “Pass ’em by,” “Don’t patronize this non-union 
shop,” or otherwise physically engaged in concerted action. The reasons 
why these activities are engaged in are not yet of concern to us; the 
fact of their occurrence is. The union may, separately or simultaneously, 
utilize radio, television, newspaper, or other media, and may have indoor 
or outdoor meetings at which speakers exhort solidarity and others dis- 
tribute literature, but since these are not the picketing activities of 
which we speak they are excluded. 

What is now sought is to describe, in some detail, the actualities of 
the physical occurrences that we analyze. It is possible, at least in 
theory, to isolate each detail and to consider it separately or in combina- 
tion with one or more of the others. Each picketing situation is generally 
somewhat different from all others, for if we assume one hundred details, 
that is, 100 per cent, to be our maximum then we can see that not every 
picketing occurrence will involve, say, eighteen pickets, or distribution 
of literature, or uttering of slanders, or placarding untruths. Additional- 
ly, since we atomize the over-all physical aspect of picketing and ex- 
amine each separated aspect in isolation, we can assume that constitu- 
tional clauses and legal principles may likewise be applied in such a 
compartmentalized fashion. This method of analysis permits the exami- 
nation of each item factually and legally, with a separate and minute 
theoretical conclusion able to be drawn in each instance of permissible 
or non-permissible conduct. The former can then be synthesized into a 
total permissible group, or to one or more of them can be added one or 
more of the non-permissible items with a different conclusion now, per- 
haps, to be drawn.”° 


8. The analysis which follows borrows from Forkosch, A Treatise on Labor Law 
$$ 197-203 (1953). 

9. Note that we have not applied to these persons any descriptive adjective which 
connects them to the employer in a legal relationship. 

10. This method of analysis may be compared with that used by the neo-classicists 
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The Elements of Picketing 


One of these physical details requires separate preliminary considera- 
tion, namely, the where of the picketing. Traditionally it was the im- 
mediate or primary employer who was picketed by his own employees 
at their place of employment, and this we can term “primary picketing.” 
Or else, as later occurred, these primary employees might proceed to an 
entrepreneur doing business with the primary employer, seek to obtain 
assistance in the dispute by having the entrepreneur refuse to do busi- 
ness with the primary employer and, failing in such endeavor, now picket 
this other person and thereby seek to bring pressure upon him to accede 
in such request. This can be termed “‘secondary picketing,” which also 
involves a secondary boycott,™’ but it should be noted that neither 
primary nor secondary picketing need be engaged in solely by the 
primary employees; such picketers may be strangers to the relationship 
of primary employer-employee, may be hired picketers, may be employ- 
ees of other employers in the same or a different industry, or may be the 
union organizers or officials." The who is not yet of importance. Further- 
more, the place of the picketing may involve solely and only the em- 
ployer’s premises, at which only primary employees are involved; or it 
may be that another’s employees seek to enter the premises to obtain or 
deliver merchandise or do work there;** or two or more employers are 
doing work at the same place and only one is picketed but this neces- 
sarily affects the others;’* or the employer’s business requires or permits 


in economics, for they developed and utilized systems of production and distribution 
which were static. It could also be analyzed atomistically, or synthesized into different 
combinations with a theoretical change also charted. Of course a dynamic situation 
cannot be factually so treated, and later we consider the consequences of such an in- 
ability to separate these integrated items; at present, however, we do use this method 
of analysis. See p. 397 infra. 

11. The outstanding early boycott case of this nature was Duplex Printing Press Co. 
v. Deering, 254 US. 443 (1921). A secondary boycott of a slightly different type was also 
denounced in Loewe v. Lawlor, 208 U.S. 274 (1908), where the Danbury hatters struck 
and the AFL, in its publication, listed the firm in its “We Don’t Patronize” column, 
thereby effectuating a consumer’s boycott for which they ultimately responded in damages. 
But for the modern approach to this type-of consumer’s boycott through the method of 
circularizing customers miles away from the dispute, see E. L. Kerns Co. v. Landgraf, 128 
N.J. Eq. 441, 16 A.2d 623 (Ct. Err. & App. 1940). 

12. See, eg. AFL v. Swing, 312 US. 321 (1940); Lauf v. E. G. Shinner & Co., 303 
US. 323 (1938) (stranger picketing may still be a “labor dispute” within the anti- 
injunction statute) ; Senn v. Tile Layers Union, 301 U.S. 468 (1937). 

13. See, eg., NLRB v. International Rice Milling Co., 341 U.S. 665 (1951), uphold- 
ing the union’s right to seek to influence two employees of a customer of the primary 
picketed mill not to cross the picket line. 

14. See, eg., NLRB v. Denver Bldg. Trades Council, 341 U.S. 675 (1951) holding this 
to be a violation of the Taft-Hartley Act, 21 U.S.C.A. § 158(b)(4)(A) (1956), in that 
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his employees to travel elsewhere in their work and so the picketers 
“rove” with them to this other location and there engage in a “roving” 
or “ambulatory situs” picketing of the primary employer or his employ- 
ees, although necessarily picketing at the premises of the other entre- 
preneur;** or other variations may be found."® 

In addition to the how, the where, and the who of picketing, the why 
is of importance. The Aow analyzes the physical details of the picketing, 
that is, the means or the methods, as also do the where and the who, but 
the why brings up the question of purpose, reason, or goal, that is, the 
intent, motive, or end. Whereas the how, the where, and the who are 
seemingly factual and objective, the why is peculiarly subjective and 
requires value judgments or conclusions based upon inferences drawn 
from the facts. Is the picketing being conducted primarily and solely to 
harm the employer; or primarily and solely to benefit the employees, 
with incidental harm to the employer being secondary; or is there a 
mixed primary and secondary reason?*’ Regardless, do the picketers 
seek to organize the employees of the picketed employer, that is, or- 
ganizational picketing;** or economically to coerce the employer into 
signing a contract;* or to inform the public or the employees, or both, 


“an” object of the picketing of the primary employer was to force the termination of a 
contract between a general contractor and his non-union subcontractor. 

*15. This roving situs doctrine permits such picketing and the NLRB held that it 
did not conflict with the (secondary) boycott provisions of 29 U.S.C.A. § 158(b) (4) (A) 
(1956). Sterling Beverages, Inc., 90 N.L.R.B. 401 (1950); Schultz Refrigerated Services, 
Inc., 87 N.L.R.B. 502 (1949). See Forkosch, NLRB’s New Jurisdictional Rule on 
Secondary Boycotts, 2 Lab. L.J. 247 (1951); Forkosch, Secondary Boycotts Under 
the Taft-Hartley Law, 1 id. 1009 (1950). 

16. See, eg., Carpenters Union v. Ritter’s Cafe, 315 US. 722 (1942), where one 
Ritter owned a restaurant in which the employees were unionized, but engaged a non- 
union contractor to construct a dwelling about a mile and a half away; the Carpenters 
Union picketed the restaurant and the employees thereof, delivery truckers, and others 
refused to cross the picket line, business dropping off 60%. The Supreme Court upheld 
the power of a state in confining the area of unrestricted industrial warfare. See also 
Douds v. Metropolitan Federation of Architects, 75 F. Supp. 672 (S.D.N.Y. 1948), 
holding that 29 US.C.A. § 158 (1956) did not condemn picketing of a third-party 
employer who was doing the primary employer’s work, thereby becoming his “ally.” 
This ally doctrine is an exception to the general doctrine and depends upon the facts 
of the case, rather than the law. 

17. See Forkosch, An Analysis of the “Prima Facie Tort” Cause of Action, 42 Cornell 
L.Q. 465 (1957). It should be noted that different state jurisdictions may give different 
answers to the validity of the picketing, depending upon their approach to the primary- 
secondary concept. 

18. See notes 12, 16 supra, and note 20 infra. See also note 22 infra. 

19. See, eg. Truax v. Corrigan, 257 U.S. 312 (1921), where this type of coercion 
was denounced, and the Arizona anti-injunction law overturned; although today economic 
coercion by such picketing for contract purposes is upheld. See also Senn v. Tile Layers 
Union, 301 US. 468 (1937). 
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of the facts in the situation, that is, informational picketing; or to edu- 
cate the employees of the-benefits to be derived from joining the union, 
that is, educational picketing;*® or directly to compel a secondary em- 
ployer to cease doing business with another, that is, secondary picketing, 
or indirectly to have the secondary employees bring pressure upon their 
secondary employer to cease doing business with another, that is, sec- 
ondary picketing;** or to have the picketed person do or refrain from 
doing any one of a thousand or more items?”* 

The how, the where, and the why of picketing, as well as the who, 
require separate consideration. Internally and externally details of each 
may, by permutations and combinations, result in an almost unlimited 
variety of factual situations.”* It is a truism that no two factual situations 
can ever be identical. Necessity and life, however, require that they be 
grouped into classes or types and to each such class or type analogical 
reasoning be applied. The result is that a general principle, with par- 
ticular exceptions, may now be utilized in deciding cases. How and why 
these general principles judicially evolved, the imponderables going into 
their formulation, and the discrete situations upon which they were 
based, is the subject of our study. So, too, are the private (labor and 
management) and public (legislative and executive) actions (politick- 
ing and legislation), reactions (judicial interpretations), and counter- 
reactions (judicial reversals, as well as legislation overturning the in- 
terpretations) of concern to us, for any re-evaluation of general prin- 
ciples, that is, the “ought,” involves the past and the present “is.”” The 
analysis of both the “is” and the “ought” further involves the pre- 


20. See Forkosch, Informational, Representational, and Organizaticnal Picketing, 6 
Lab. L.J. 843 (1955); Forkosch, The Status of Organizational Picketing in the State of 
New York, id. at 42. See also note 22 infra. 

21. Note that in the first of these two types of picketing the primary employees are 
picketing the secondary employer directly to bring direct pressure upon him, and we 
have elsewhere termed this a triangular boycott, for a line may be drawn from the 
primary employer to his employees, from them to the secondary employer, and from him to 
the primary employer, thereby forming a triangle. In the second type of boycott illus- 
trated, which we have termed a secondary boycott, a rectangle is formed because now the 
primary employees, via picketing or other means, bring direct influence, or pressure, or 
coercion upon the secondary employees who, it is hoped, will now transmit this to their own 
(secondary) employer and so to the primary employer. These triangular and rectangulaf 
situations are illustrated and discussed in Forkosch, Treatise on Labor Law § 197 (1953). 
See also, on tertiary boycotts and picketing, note 102 infra. 

22. We have given labels such as “organizational,” “educational,” and “informational” 
to the picketing activities of unions, as well as calling them “primary” and “secondary.” 
Labels do not make or determine the facts, nor do labels have any sacrosanct significance. 
We use them here solely as convenient shorthand symbols for easy reference. The facts, 
objective or subjective, or both, determine the law’s applicability. 

23. See note 10 supra. : 
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liminary question whether any conceptual approach exists, and should 
continue to exist, or if it does not then whether one should be formulated 
and applied now and in the future. Of course this permits the criticism 
that we may be forcing men into molds of principles and concepts, 
but since men already live and act according to “golden” rules espoused 
in other fields we may at least attempt this conceptual formulation 
initially. Then we can examine the past and present “is” of picketing, 
setting forth our re-evaluated “ought” as our conclusion. 


THe CONCEPTUAL APPROACH TO PICKETING 


If we examine the humanistic and rationalistic concepts formulated 
early in the English common law, with a parallel found in the cultural 
renaissance movement,** we can see that freedom and liberty were simul- 
taneously the lightning bolts and the lightning rods of the centuries.” 
Magna Carta, for example, was a reaction against the harsh and circum- 
scribing legal and political order, and its various clauses were generally 
couched in negatives or limitations, such as, “No freeman shall be 
taken or imprisoned . . . unless by the lawful judgment of his peers, 
or by the law of the land.”** The flight of the villeins from the manors, 
spurred by the Black Death of the fourteenth century, likewise sought 
to negate the status and submerged social and economic conditions of the 
lower classes.*” The fifteenth century emergence of the modern state 
could be accomplished only when the strangle hold of the land economy, 
that is, the feudal system, was broken by the emerging class of latter-day 
entrepreneurs.** Adam Smith’s eighteenth century efforts similarly at- 
tacked the prevailing mercantilist philosophy which prevented the natural 
instincts of mankind from blossoming forth in a plethora of production 
and wealth, and his laissez-faire disciples made his principles of liberty 


24. See, eg., Groethuysen, Renaissance, 13 Encyc. Soc. Sci. 278, 279 (1934), setting 
forth the views of early writers who characterize the period between the 13th and 17th 
Centuries “. . . as a distinct cultural epoch. . . . [A]s an age of liberation from the shackles 
of mediaevalism and as the beginning of the modern era of individualism.” Others dis- 
agree, and Professor Groethuysen takes a somewhat middle position. 

25. Put differently, we can say that the surging desire for freedom and liberty sun- 
dered the restraints and coercions which bore upon man, thus acting as a bolt of light- 
ning; when these excrescences were thus eradicated it was felt that the self-same freedom 
and liberty could thereafter provide safeguards for the national interest, ie., act like a 
lightning-rod and draw off the evils which threatened man and his government. 

26. Magna Carta, art. 39. Magna Carta is “. .. in part ...a free grant of liberties 
made by the king, in part . . . a treaty between him and his subjects. . . .” Maitland and 
Montague, A Sketch of English Legal History 78-79 (1915). 

27. See Forkosch, Treatise on Labor Law §§ 18-20 (1953). 

28. See Coles, The Origins of the Modern State: A Problem in Political Formation, 
10 Western Pol. Q. 340 (1957). 
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and freedom the basis for governmental non-interventionism.” The 
American view was no different historically,*® and in both nations coer- 
cion which limits one’s liberties, or prevents man from his fullest develop- 
ment, or minimizes his freedom of choice, was and is still denounced.** 

This legalistic denunciation of coercion is not solely for the individual’s 
benefit as it is also, if not primarily, the public interest which is like- 
wise furthered insofar and to the degree that man’s mind is free and his 
activities uncircumscribed.**? The state thus protects the individual 
against coercion from his fellow-men because it, as a government, is 
not alone rendered more secure politically but also because it, as a nation, 
thereby expands culturally, scientifically, and economically and is thus 
rendered more secure politically and internationally. Self-protection for 
the state, as well as for the individual, requires that coercion be negated 


29. Heckscher, Mercantilism, 10 Encyc. Soc. Sci. 333-39 (1933). 

30. See Forkosch, Treatise on Labor Law §§ 21-24 (1953). 

31. See, e.g., Milk Wagon Drivers Union v, Meadowmoor Dairies, Inc., 312 U.S. 287, 
293 (1941): “It must never be forgotten, however, that the Bill of Rights was the child 
of the Enlightenment. Back of the guarantee of free speech lay faith in the power of an 
appeal to reason by all the peaceful means for gaining access to the mind. It was in 
order to avert force and explosions due to restrictions upon rational modes of com- 
munication that the guarantee of free speech was given a generous scope... .’ Fora 
good analysis of the period, see Salomon, In Praise of the Enlightenment, 24 Soc. Research 
202 (1957). 

As to the limitations upon one’s liberties, reference to Bailey v. Alabama, 219 U.S. 219 
(1911), is sufficient, even though in that case a constitutional prohibition, ie., the 13th 
amendment, was involved. 

As for “freedom of choice,” it is a rather general term and its inherent vagueness can- 
not be defined by an arbitrary choice of words but is best illustrated by reference to 
particulars. Furthermore, “freedom of choice” is not restricted to the law per se. In 
the field of economics Adam Smith’s Wealth of Nations inveighed against restrictions 
upon such freedom in choosing businesses, lines of production, purchases, etc., and our own 
antitrust laws are based upon such concepts. See, e.g., Forkosch, Antitrust and the Con- 
sumer cc. II, IV (1956). In politics we seek to prevent the voter’s choice from being 
anything but the individual’s rational and freely exercised one, and in labor relations this 
political concept is carried over into the election proceedings to determine the majority 
choice of a bargaining representative, so that where “the uninhibited desires of the em- 
ployees” (Bonita Ribbon Mills, 87 N.L.R.B. 1135 (1949)) are frustrated, the election will 
be set aside. For illustrations of such frustrations, see Forkosch, Treatise on Labor Law 
716-17 (1953). In the law, generally speaking, coercion which saps one’s (contractual 
or other) freedom is denounced. See, eg., definition and discussion in 14 C.J.S., Coer- 
cion pp. 1307-09 (1939). For an argument against determinism as a limitation upon 
freedom, see Berlin, Historical Inevitability 33-34 (1954). 

32.. With certain exceptions, e.g., for the self-protection and benefit of the many, 
circumscription is required. See, eg., Mill, On Liberty 72-73 (Everyman’s Lib. ed., No. 
482, 1948); see, however, Stephen, Liberty, Equality, Fraternity 3 (1873), inveighing 
against the generality of such terms and attacking Mills’ views on liberty because “. . . the 
words do not typify, however vaguely, any state of society... .” 
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and, if permitted, be limited and controlled. Freedom is the condition, 
with limitations thereon the exception, and these latter are not only 
strictly construed but are themselves limited in time and application.** 
Regardless of the practice or situation in other areas,** the American 
judiciary hews to this historical approach which is likewise embedded in 
our Constitution’s Bill of Rights. 

This writer’s tentative approach to picketing in labor situations is 
thus based upon the dual concept of initial full liberty for the individual, 
which thereby benefits the state as well, and the propriety or impropriety 
of limitations thereon. More importantly, since we immediately acquiesce 
in the propriety of such limitations, who is to determine the nature, 
scope, application, and permanence of these institutionalized limitations, 
and if individuals, are they to be subject to any separate limitation in 
so enumerating and fixing these limitations? The immediate and obvious 
answer to this last question is yes, otherwise individuals thereby exercise 
the powers of, and to that extent become, the government.** 

For example, the law concerning voluntary, unincorporated, non-profit 
associations, such as labor unions, permits them to exercise a great deal 
of self-control over their internal affairs but, under certain conditions, 
the state may and does step in to limit such power.** Similarly, in their 
dealings with each other, persons may enter into any arrangements they 


33. See, eg., the effort to make the freedonis of religion, speech, press, and assembly 
as exempt from governmental limitation as is constitutionally possible so to do, but the 
limitations placed upon them by the “clear and present danger” and other tests, as in the 
early cases of United States v. Schwimmer, 279 U.S. 644, 654-55 (1929) (dissenting opin- 
ion); Gitlow v. New York, 268 U.S. 652, 672 (1925) (dissenting opinion); and Schenck 
v. United States, 249 U.S. 47, 52 (1919). 

34. In the field of economic life it is suggested that imperfect or monopolistic competi- 
tion is the rule, with free or perfect competition the exception (if it ever does exist). 
See discussion in Forkosch, Labor and Price Control, 2 Lab. L.J. 567 (1951). 

35. “The State, as the final authority and the ultimate embodiment of force, is the 
means whereby these patterns of authority are set. Its principal purpose is the establish- 
ment and support, by force if necessary, of the society’s institutional structure. It may 
provide that many or few decisions shall be reached directly through governmental 
channels; but all decisions return ultimately to it. By the recognition it gives through 
law to non-governmental institutions—like slavery, as an extreme example, or unlimited 
rights of ownership as one less extreme—the state supports these institutions; in effect it 
makes them a part of itself. The people who draw power from them draw it in the last 
analysis from the state, since their authority to act will be defended by the instruments 
of government. In the exercise of power, they become at one degree removed the agents 
of the state itself. In a sense, even the individual’s power to decide some matters for himself 
rests at the last upon the state, which defends his right against others and against society.” 
Swarthout, The Postulates of Res Publica, 10 Western Pol. Q. 249, 258-59 (1957). 

36. See, eg., Forkosch, Internal Affairs of Unions: Government Control or Self-Regu- 
lation, 18 U. Chi. L. Rev. 729 (1951); Aaron & Komaroff, Statutory Regulation of Internal 
Union Affairs, 44 Ill. L. Rev. 425, 631 (1949); Note, 57 Yale L.J. 1302 (1948). 
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mutually accept, or bring pressure upon each other so to accept, limited 
solely by the lawfulness of the arrangements and the legality of the 
pressure.*? And it is the state which is to determine such lawfulness 
and legality, as for example, a mutually acceptable contract to pay a 
bribe to a legislator or a union official is illegal and indictable because 
the legislature feels it to be against the public interest to permit such 
contracts to be entered into; or non-violent picketing may be judicially 
held to be unlawful because it is, in some manner, against a state’s public 
policy.** In other words, the actions of persons may initially commence 
free but they are never unrestrained® because not only others but also 
society and its welfare so demand it; the formulation of these restraints 
is a function of government to be applied as required, but always from 
the point of view that freedom of mind and expression, as well as liberty 
of action, are to be uppermost. Private coercion of mind or action, when 
involving a restraint as so analyzed, is itself subject to the governmental 
limitations imposed upon all such restraints; picketing, as a private 
activity when and if*® it coerces another, is therefore subject to govern- 
mental control, although the converse is likewise apparently true, that is, 


37. “Of the meaning and force of the word ‘lawful,’ Anderson, in his Dictionary 
(p. 610) says: ‘Legal’ looks more to the letter, and ‘lawful’ to the spirit, of the law. 
‘Legal’ is more appropriate for conformity to positive rules of law; ‘lawful,’ for accord 
with ethical principles. ‘Legal’ imports, rather, that the forms of law are observed, and 
the proceeding is correct in method,—that rules prescribed have been obeyed; ‘lawful,’ 
that the act is rightful in substance,—that moral quality is secured.’” State ex rel. Van 
Nice v. Whealey, 5 S.D. 427, 430, 59 N.W. 211, 212 (1894). 

We can, for shorthand purposes, suggest that illegal refers to the violation of a com- 
mand, e.g., the breach of a criminal statute; unlawful refers to the violation of a com- 
munity code or mores but is not necessarily illegal (if it is, then it is both illegal and un- 
lawful in our sense); and other terms may suggest analogous views. For example, in 
the amended Wagner Act, 29 US.C.A. § 158(b)4(A)-(D) (1956), certain conduct of 
labor organizations or their agents constitutes “unfair labor practices,” while in Taft- 
Hartley, 29 U.S.C.A. § 187 (1956), this identical conduct is made “unlawful” for the pur- 
poses of that section; and in some states like conduct may be made illegal. 

38. E.g., the contrary policy views in the federal and state jurisdictions for and 
against the picketing of a retail store by a negro organization which desired the store 
to employ more negro clerks. Hughes v. Superior Ct., 339 U.S. 460 (1950) and New 
Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938). 

39. See, e.g. Rousseau’s famous opening sentence in the first chapter of his Social 
Contract 3 (Everyman’s Lib. ed., No. 660A, 1950): “Man is born free; and everywhere 
he is in chains.” 

40. Note that we have said “when and if,” and not “which.” There is a meaningful 
difference in the use of these terms for if we had written, “picketing, as a private activity 
which coerces another,” we would be guilty of assuming and concluding that picketing 
per se (i.e., pure picketing) necessarily must and does coerce another—and that would 
be that! Some writers and judges do hold to that opinion but, as is indicated shortly, 


they err in not analyzing and developing further’ the legal and social meaning of the 
term coercion, 
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if there is no coercion then generally no control is required. Since, how- 
ever, this governmental control springs from the public weal and is 
based upon public interest and policy, other factors may enter which 
dominate a particular situation so as to permit, if not require, that some 
degree of private coercion nevertheless be permitted.** 

The general rule of governmental opposition to all forms of private 
coercion may therefore have exceptions occurring which allow a limited 
form of private coercion when it is in the interest of the state so to 
permit. A balancing of policies and interests thus emerges, whether 
legislatively or judicially accomplished, and which may result in a 
rejection of all restrictions or coercions, a permitting of them all, or 
a utilizing of some mean between the two extremes.*? Which extreme 
to adopt, or the resting point between, is a function of government, so 
that the legislature and the judiciary** may both or separately act when 
conditions and circumstances warrant or compel. The same conclusion 
may be reached even if we assume, as do some writers or judges, that 
picketing per se necessarily involves coercion. But almost every private 
act involves coercion, for example, Jones tells garageman Smith that 
he, Jones, would like to open a super-garage down the road but will 
purchase Smith’s if Smith cares to sell; U.S. Steel hikes the price of steel 


41. See, e.g., Pound, Theory of Social Interests, in Readings in Jurisprudence, 238-39 
(Hall ed. 1938): “The whole body of the common law is made up of compromises of 
confticting individual interests in which we turn to some social interest, frequently under 
the name of public policy, to determine the limits of a reasonable adjustment.” 

42. See, eg., the approach adopted by Mill in his Utilitarianism (2d ed. 1864) and 
also the statement in American Brake Shoe Co. v. NLRB, 244 F.2d 489, 492 (7th Cir. 
1957): “However, as has been observed by the Board, the rights of the employees to 
engage in collective bargaining and to strike in furtherance of their economic demands 
must be balanced against the employer’s right to protect his business against loss.” See 
also the language of Justice Frankfurter in International Brotherhood of Teamsters v. 
Hanke, 339 U.S. 470, 474-75 (1950): “Here, as in Hughes v. Superior Court . . . we must 
start with the fact that while picketing has an ingredient of communication it cannot 
dogmatically be equated with the constitutionally protected freedom of speech. Our 
devisions reflect recognition that picketing is ‘indeed a hybrid.’ . . . The effort in the cases 
has been to strike a balance between the constitutional protection of the element of com- 
munication in picketing and ‘the power of the State to set the limits of permissible con- 
test open to industrial combatants.’ . . . A State’s judgment on striking such a balance 
is of course subject to the limitations of the Fourteenth Amendment. Embracing as 
such a judgment does, however, a State’s social and economic policies, which in turn de- 
pend on knowledge and appraisal of local social and economic factors, such judgment 
on these matters comes to this Court bearing a weighty title of respect.” 

43. Sometimes the executive enters either directly and under a claimed executive 
power, as in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), or indirectly 
as the delegatee of a legislative power, as in United States v. United Mine Workers, 330 
US. 258 (1947), or under the general powers committed to the federal government, as in 
In re Debs, 158 U.S. 564 (1895). 
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and its competitors “follow the leader.” It is therefore not the fact of 
coercion but the degree (or kind) of coercion exercised which is judi- 
cially and legislatively declared to be anti-social. For example, if Jones 
simultaneously holds a pistol to Smith’s head, that is illegal, for now 
this kind and degree of coercion is legislatively banned. But why has 
not the original type and degree of coercion been declared forbidden? 
As one English court put it, “competition, however severe and egotistical, 
if unattended by circumstances of dishonesty, intimidation, molestation, 
or such illegalities as I have above referred to, gives rise to no cause of 
action at common law.’** Or, put differently, the state has a stake in 
the continued and increased progress of business, with all that this im- 
plies, and experience has disclosed that.some amount of harm or damage 
must be permitted, without legal injury flowing therefrom, otherwise the 
economy and the state stagnate. 

This over-all rule of general governmental opposition to all forms 
of private coercion, but with governmentally-formulated or approved ex- 
ceptions, gives the over-all conceptual approach of which we spoke earlier, 
and it is this writer’s thesis that the “is” and the “ought” of picketing 
unfold when such views are made the basis for analysis and re-evalua- 
tion. We must, however, narrow our analysis of coercion to but two 
forms, physical and economic. For example, coercion may be found 
present where an individual is physically beaten or threatened with 
physical violence or otherwise physically harmed so as to have him 
comply with the wishes of the attacker; in such a situation the mind of 
man is not free.*® Or, as utilized in a sit-down strike, the physical oc- 
cupation of an employer’s factory prevents him and his agents from 
working the machines, thereby bringing pressure upon the employer to 
accede to the union’s demands. However, this illustration really involves 
the economic as well as the physical, for it is the economic consequences 
resulting from an employer’s inability to produce that compel him to 
capitulate. A slow-down is cut of the same cloth, and so is the case where 
X’s employees not only picket X so as economically to coerce him direct- 
ly, but also approach Y, who does business with X, and threaten to 
picket Y unless he discontinues his dealings with X so as to have X 
thereby further economically coerced to agree to his employees’ demands. 


44. Mogul Steamship Co. v. McGregor, Gow & Co., 23 Q.B.D. 598, 620 (1889), aff’d, 
[1892] A.C. 25. 
- 45. Brain-washing is an extreme illustration of this generation’s most refined method 
of coercion, even though physical beatings are eliminated, so that we do not classify 
this form of mental torture with physical coercion. Another form of (fear) coercion we 
do not examine is that in which a Russian or Chinese national or citizen of the United 
States is informed that unless he aids these nations his relatives overseas will be “dealt 
with.” 
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In this latter situation there is no physical violence or threat thereof, but 
the peaceful picketing may result in an employer’s loss of business and 
even ultimate bankruptcy, so that coercion of an economic nature is 
here involved. It is these two kinds of coercion, via picketing, which are 
here examined. We therefore first turn to the past and the present of 
picketing, that is, the “is,” and then conclude with the “ought” of re- 
evaluation. 


PicKETING ANALYZED IN THEORY AND CLASSIFIED IN PRACTICE— 
MEANS AND ENnps DISTINGUISHED 


Picketing in the past, regardless of its how or why, evolved from out- 
right legal condemnation under the common-law doctrine that a criminal 
conspiracy was involved, to a sort of grudging consent that it would be 
permitted.** Picketing was, and still is, conceived as coercive, as pres- 
suring one individual by another, and therefore as a form of private war- 
fare, albeit of an economic nature. In the early revolt against mental, 
moral, and religious restrictions practiced by medieval kings and 
churches, the centuries which exalted reason found it simple to denounce 
all forms of private pressure. The modern view, of course, is that 
private pressure of an economic sort is permissible when limited, so that 
“picketing per se is [not] to be condemned as an illegal act,”*’ although 
at first some courts, even in this century, felt otherwise.** 

Note that we are speaking of picketing in and of itself, of the mere 
fact of its occurrence, regardless of the how or the why. In other words, 
the mere presence of an individual who may be termed a picket, perhaps 
because of a placard he carries which sets forth an absolutely true fact, 
is still denounced or feared. The picketer need not speak, and yet his 
placard and his presence speak for him. This very act of picketing, said 


46. On criminal conspiracy, see Forkosch, Treatise on Labor Law c. VIII (1953); on 
the lack of success concept, see concurring opinion of Justice Douglas (joined by Justices 
Black and Murphy) in Bakery Drivers, AFL v. Wohl, 315 U.S. 769, 775 (1942) (con- 
curring opinion): “If the opinion in this case means that a state can prohibit picketing 
when it is effective but may not prohibit it when it is ineffective, then I think we have 
made a basic departure from Thornhill v. Alabama... .” 

47. Chief Judge Cardozo in Nann v. Raimist, 255 N.Y. 307, 316, 174 N.E. 690, 693-94 
(1931); see also Chief Justice Taft’s famous opinion in American Steel Foundries v. Tri- 
City Central Trades Council, 257 U.S. 184 (1921), which definitely legalized “missionary” 
picketing. 

48. Eg., Atchison, T. & S.F. Ry. v. Gee, 13 Fed., 582, 584 (C.C.S.D. Iowa 1905), where 
the court opined that there could be “no such thing as peaceful picketing, any more than 
there could be chaste vulgarity, or peaceful mobbing, or lawful lynching.” See also 
State ex rel. Lumber Workers v. Superior Ct., 24 Wash. 2d 314, 348, 164 P.2d 662, 679 
(1945) (dissenting opinion): “Picketing is not cast in the mold of freedom; it is economic 
warfare.” Contra, Foster v. Retail Clerks’ Protective Ass’n, 39 Misc. 48, 78 N.Y. Supp. 
860 (Sup. Ct. 1902). 
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one state court, “‘. . . is conceived in battle; its real purpose is to conquer. 
It would compel acquiescence, not induce it by mere persuasion. Un- 
questionably its tendency is always militant ... .”*® On this hypothesis 
even theoretical “pure picketing,” as we shortly analyze it, must be de- 
nounced, regardless of identification with constitutional protections, for 
it is coercive and bad. This, however, is not the law nor should it be, for 
all human conduct necessarily has repercussions upon others, whether 
such conduct be active or passive. As phrased by Justice Douglas: 

“We recognized that picketing might have a coercive effect: ‘It may be that 
effective exercise of the means of advancing public knowledge may persuade some 
of those reached to refrain from entering into advantageous relations with the busi- 
ness establishment which is the scene of the dispute. Every expression of opinion on 
matters that are important has the potentiality of inducing action in the interests of 
one rather than another group in society.’ 

“Picketing by an organized group is more than free speech, since it involves patrol 
of a particular locality and since the very presence of a picket line may induce action 
of one kind or another, quite irrespective of the nature of the ideas which are being 
disseminated. Hence those aspects of picketing make it the subject of restrictive 


regulation,” 


To the extent that Justice Douglas feels that “the very presence of a 
picket line may induce action of one kind or another, quite irrespective 
of the nature of the ideas which are being disseminated,” he is being 
practical and realistic, but he does not conclude that, therefore, all 
picketing must be stopped. He does say that “those aspects of picketing 
make it the subject of restrictive legislation,’ but his conclusion is too 
broad. First: the “action of one kind or another” which is induced by 
the very presence of a picket line is preceded by the term “may,” which 
is a term of possibility, not probability. Of course a picket line may 
induce various kinds of action, for example, voting for one candidate 
instead of another; or obtaining support for a church; or inducing vio- 
lence upon those who cross the line. We speculate with “may,” but live 
by “should,” that is, the probabilities in a given situation. Our entire 
system of science is based upon probability, not possibility, and even 
the law speaks of the reasonable man, that is, one who should and will 
act in a given situation in a manner we have charted because of the 
years of experience gained in examining these situations. Thus, whether. 


49. Keith Theatre, Inc. v. Vachon, 134 Me. 392, 413, 187 Atl. 692, 702 (1936). 

50. Bakery Drivers Local v. Wohl, 315 U.S. 769, 776-77 (1942) (concurring opinion), 
citing Thornhill v. Alabama, 310 U.S. 88 (1940). Justice Douglas’ position in effect holds 
that free speech considerations require strict examination of legislative or (state) judi- 
cial limitations upon picketing, and in Teamsters Union, AFL v. Vogt, Inc., 354 U.S. 284 
(1957) (dissenting opinion), he pointed out that the Supreme Court was now almost 
rubber-stamping state characterization of picketing in .particular as good or bad; he 
desired a closer review of the facts and the inferences drawn therefrom. 
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or not a picketer “may” induce action is not really before us; what is 
involved is whether or not it is probable that his presence will induce 
to action of a kind we abhor and condemn. This brings up the second 
aspect making for a too broad conclusion by the Justice: the “action 
of one kind or another” which is so induced must be divided into action 
which is not condemned and that which is condemned; or, as we shall 
put it, into good or bad action. The former, while by our definition not 
a pure (that is, constitutionally protected) item in the picketing situa- 
tion, nevertheless by legislative or judicial definition should not be and 
is not denounced; thus merely because “action of one kind or another” 
is induced does not automatically mean that the “one kind,” as well 
as the “another,” is to be regulated. 

Picketing per se, however, is a fictional and conceptual term which we 
may use only for shorthand purposes at this point in our analysis. It 
necessarily denotes a restricted, narrow type of picketing and hereafter 
is so considered and treated. Not being condemned as an illegal act does 
not necessarily mean that it is therefore a lawful method in labor- 
management relations, for the possibility intrudes that picketing per se 
may only be tolerated, since it is not illegal, rather than being whole- 
heartedly upheld as lawful and legal. As we shall see, the toleration ap- 
proach, rather than the whole-heartedly lawful approach, was and is 
the attitude evinced by the courts and the legislatures, for pressure, 
that is, some degree of economic coercion, is somehow either wrapped 
up within its covers or else hovers nearby. This narrow type of theoreti- 
cal picketing as a method we may term “pure,” that is, neither the 
legislatures nor the courts today condemn it in and of itself. Its basic 
elements, or definition, may be illustrated negatively, rather than affirma- 
tively, so that past decisions uphold it when, for example, such pure 
picketing is not accompanied by factual coercion or violence, does not 
involve any illegalities, is not to result in an illegal act, does not seek to 
accomplish an unlawful end, is not against a state’s public policy, does 
not seek actively or subjectively to coerce, or does not result in any 
coercion whatsoever.** In other words, pure picketing may involve a fact 
situation in which one or more individuals, uttering no slanders, impreca- 
tions, or untruths, carrying a reasonably-sized placard or sign and per- 

51. It should be emphasized that we have included in this analysis of pure picketing, 
or picketing per se, the element of non-coercion factually and legally. It may be argued 
that this is unrelated to life and therefore an erroneous assumption. ‘True, let us now 
assume. But in theory, as now discussed, our assumptions must be accepted, although 
later we apply them to the facts of experience. As will be seen and has already been 
stated, no “pure” social conduct exists in life but a series of (governmentally imposed or 
accepted) compromises is the fact of day-to-day existence. See, e.g., Pound, supra note 41. 


Thus our pure picketing may be totally unrealistic, but it is a conceptual tool with which 
to analyze the facts. 
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haps handing out throw-aways which likewise contain no untruths, walk 
not too slowly or rapidly to and fro in front of the employer’s place of 
business, without blocking traffic, causing any congestion, or otherwise 
creating a disturbance, for a purpose or end which is not coercive, does 
not coerce, and does not seek primarily to injure anyone, is not to compel 
anyone to break any laws or obligations, and is to obtain benefits for the 
picketers or their principals, factually or legally, directly or indirectly.” 

This narrow type of picketing per se, that is, pure picketing, is not 
alone theoretically tolerated by the legislatures and the courts but, ad- 
ditionally, it is entitled to the protection of the Federal Constitution. 
The reasoning behind this is simple. The picketing we have just analyzed 
and discussed includes speaking, or distributing literature, or publicizing 
the facts, or otherwise involves the concepts found in the First Amend- 
ment’s proscriptions upon federal, and through the Fourteenth Amend- 
ment’s substantive Due Process Clause upon state, actions which limit 
or prevent this type of individual freedom. To the extent that such indi- 
vidual activities are protected by the free speech and other clauses of 
the Constitution, no federal or state limitations can ordinarily be placed 
thereon.** Of course such rights or freedoms are not absolutes, so that 
some type of limitation or even outright prohibition is permitted at some 
time and under certain conditions, but unless otherwise so conditioned, 


52. Note that while we are emphasizing only a method qua pure picketing, we have 
here included aspects of the end or purpose of such picketing. 

53. In Lintoln Federal Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 
529 (1949), Justice Black rejected the union’s contention that the state right-to-work 
laws “abridge the freedom of speech and the opportunities of unions and their members 
‘peaceably to assemble and petition the Government for a redress of their grievances.’” 
Regardless of these and other clauses, we concentrate upon the constitutional right of 
free speech in its identification with certain aspects of picketing. 

54. This free speech-picketing identification is analyzed and footnoted in detail in 
Forkosch, Treatise on Labor Law § 198 (1953), where its beginnings are traced from the 
Brandeis dictum in Senn v. Tile Layers Union, 301 U.S. 468, 478 (1937), to the Mur- 
phy adoption in Thornhill v. Alabama, 310 U.S. 88 (1940), albeit subsequent courts, 
as the discussion shows, overlooked the qualifications placed by these two Justices upon 
any outright and absolute identification. In Giboney v. Empire Storage & Ice Co., 336 
US. 490 (1949) the Supreme Court showed how these original qualifications would be fol- 
lowed to interdict union actions coming within their scope, and this is the law today. 

The recent case of Teamsters Union, AFL v. Vogt, Inc., 354 U.S. 284, 294 (1957), is 
the latest pronouncement upon the subject. There the Supreme Court upheld Wiscon- 
sin’s inferred findings that the picketing was for an unlawful purpose, ie., under a statute 
which forbade picketing for the purpose of coercing, intimidating and inducing an em- 
ployer to interfere with his employees in their right to join or not to join a union, Jus- 
tice Frankfurter, for the majority, held that “. . . the mere fact that there is ‘picketing’ 
does not automatically justify its restraint without an investigation into its conduct and 
purposes,” while Justice Douglas, for a dissenting minority of three, characterized the 
majority as “coming full circle” since the Thornhill decision. Ibid. 


4. 
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pure picketing, as we have analyzed it, is constitutionally protected 
against federal and state encroachments and limitations. 

Pure picketing is, of course, a convenient label for purposes of theo- 
retical analysis and synthesis. We use it primarily to denote union con- 
duct which is not alone legal and lawful but which is constitutionally 
protected. While these pure details of union conduct may be isolated in 
theory and discussed in a vacuum they cannot, however, “‘be treated in 
isolation” practically or legally, for all of the union’s activities ‘‘consti- 
tuted a single and integrated course of conduct” which may include items 
other than speech, items which can be made the subject of restrictive 
legislation or judicial condemnation. These items “other than speech,” 
or “pluses,” as we shortly term them, cannot be used “to take advantage 
of speech or press to violate valid laws designed to protect important 
interests of society,”** but this is not to say that all “pluses” are “bad” 
ones. Thus, as pointed out in the following paragraph, the “pluses” 
may be “good” or “bad,” with different consequences flowing from each 
total fact situation. The sum of the elements which enter into and make 
up the particular totality of permissible picketing, that is, the basic pure 
picketing, plus other conduct or ends, may and indeed do vary from 
jurisdiction to jurisdiction. For example, the federal and state jurisdic- 
tions may disagree as to the legality of picketing to compel a retail store 
to hire negro clerks," or state jurisdictions may disagree among them- 
selves as to the adoption of the “unity of interest” doctrine. In any 
event, and regardless of state or federal policy, when only those elements 
which make up pure picketing are found in a theoretical fact situation, it 
is the constitutional guarantee of free speech which rejects any govern- 
mental interference with the individual’s right so to act. It is only when 
something new is added factually, or we may say when a “plus” appears 
among the basic factual elements making up pure constitutionally pro- 
tected picketing, that the constitutional protection must now be con- 
sidered with respect to a new total fact situation which goes beyond the 
pure picketing which is umbrella-ed by free speech. Because of and as 
a direct result of the “plus” it is possible, but not necessarily probable, 
that such constitutional protection may, not must, be either modified or 


55. Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 498,-501 (1949). 

56. Id. at 501. 

57. Upholding the picketing for this end is New Negro Alliance v. Sanitary Grocery 
Co., 303 U.S. 552 (1938), a federal jurisdiction case involving the District of Columbia; 
while denouncing it is the California case sustained by the Supreme Court in Hughes v. 
Superior Ct., 339 U.S. 460 (1950). 

58. For analysis of the doctrine, see Forkosch, Treatise on Labor Law § 201 (1953). 
Only a minority of the states accept the leadership of New York which promulgated 
this doctrine, but it is an indication of the diversity of legal approaches found in the 
forty-eight states. 
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withdrawn completely, that is, some or all of the “plus” aspects of the 
total picketing may be curtailed, leaving the pure picketing and the good 
“pluses” alone or even, as we shall see, the entirety of the picketing, in- 
cluding the basic pure elements as well as the good “pluses,” may be 
conceivably denounced and prevented. 

A few situations may thus be theoretically envisaged: (1) pure picket- 
ing alone; (2) pure picketing plus good elements; (3) pure picketing 
plus bad elements; (4) pure picketing plus good and bad elements, that 
is, a combination of situations (2) and (3); (5) pure picketing plus 
“continuing bad” elements which are separable from all the others; .(6) 
pure picketing plus “continuing bad” elements which are not separable 
from all the others; (7) a combination of (6) with one or more of the 
preceding situations.*® It may be urged that any situation except (1) is 
a mixed one and therefore “‘impure” by definition, but the use of “good” 
in situation (2) shows that this is not necessarily so. Alternatively, it 
may be argued, situations (3) through (7) cannot be “pure,” so that are 
we not pre-judging the legality of the picketing situation to be examined 
by terming certain of the elements “bad”? This contention merits 
analysis. The answer is that in our examination of past and present 
decisions it is not we who are characterizing the elements as good or bad 
but the courts; our task is to sort them in accordance with the judicial 
categories into which they fall, the labels having been affixed by the 
judges. As we shall see, the labels so affixed have never been constant, 
some jurisdictions have disagreed, and some have reversed themselves 
several times. Nevertheless, our break-down into good and bad “pluses” 
which are tagged onto our basic pure picketing situation enables us to 
examine and understand the decisions. 


Pure PICKETING AS THEORY AND ITS CONSTITUTIONAL IDENTIFICATION 
—MEANS AND ENDs DISTINGUISHED AND IDENTIFIED 


We start with picketing per se, or theoretical pure picketing as we 
have termed it, which is not alone lawful and legal but is also entitled to 
the protection of the Federal Constitution under the free speech concepts 
found in the First and the substantive Fourteenth Due Process Clauses. 
Of what does such pure picketing consist? That is, what are its very few 
elements in our assumed 100 per cent factual situatign? Obviously pure’ 
picketing embraces the physical speech of a picketer whereby, without 


- 59. We might also set forth situations in which no elements of pure picketing are 
found, i.e., picketing which consists: (8) solely of good elements; (9) solely of bad ele- 
ments; (10) solely of continuing bad elements (in law there would be no difference 
with the preceding subdivision); (11) a combination solely of good and bad elements; 
and (12) a combination solely of good and continuing bad elements. We do not analyze 
these situations as the discussion permits conclusions thereon to be drawn by the reader. 
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unnecessarily shouting too loudly or uttering slanders or vituperations, 
he states facts. The free speech cases which involve situations other 
than the employer-employee relationship here analyzed permit not alone 
the statement of facts but also the appeal to reason and the exhortation 
to permissible action.’ It is at this narrow point in our fact situation 
that we must exercise care in placing the actual words or speech within 
or without the pure picketing concept. The reason is that some courts 
distinguish ‘‘between peaceable persuasion by speech and_ peaceable 
picketing.”** Apparently the contention is that because the fact of picket- 
ing, that is, persuasion via an economically coercive method, cannot 
square with the political and allegedly non-coercive method of free 
speech and persuasion via an appeal to reason, then the two may be 
treated differently in law. This argument is not alone specious but 
ignores pertinent decisions, basic concepts, and analogous facts. 

The broad area of free speech holdings discloses that picketing de- 
cisions in labor-management situations are such a decided minority of 
the cases that, for example, the sole collection of legal materials upon 
“Political and Civil Rights in the United States” devotes only ten pages 
of over eleven hundred to but one law review comment upon the subject 
of “Picketing and Free Speech.”®* This is not a meaningful statistic, 
however, for it was not until 1940 that a tentative identification of 
picketing with free speech occurred in the Supreme Court decisions,“ 
and not until 1949 that the Court was forced to restate the conceptual 
bases for, and the consequences flowing from, such holding.® Political, 
religious, educational, and other types of situations and cases, however, 
as distinguished from labor picketing items in this area, began to crop 


60. Music Hall Theatre v. Moving Picture Mach. Operators, 249 Ky. 639, 642-43, 61 
S.W.2d 283, 285 (1933) where the court stated concerning “peaceful picketing”: “Labor 
has the recognized legal right to acquaint the public with the facts which it regards as 
unfair, to give notoriety to its cause, and to use persuasive inducements to bring its own 
policies to triumph. Such picketing or publicity is not per se unlawful. It is only when 
the evil, tortious factors . . . are brought into play that it becomes illegal. Nor will 
peaceable picketing be permitted to become a nuisance. The bounds of legitimacy may 
be crossed in many and diverse ways.” 

61. See, e.g., cases cited in notes 3, 4, 13, 31, 46, 54, and 60 supra. 

62. E.g., Keith Theatre, Inc. v. Vachon, 134 Me. 392, 413, 187 Atl. 692, 702 (1936): 
“[T he latter is said not to have in it force or violence, threats, intimidation or coercion, 
yet in all picketing, there is an element not appearing in fair argument and a reasonable 
appeal for justice.” 

63. Emerson & Haber, Political and Civil Rights in the United States 695-702 (1952). 
Of the nine chapters three are devoted to “Freedom of Speech” in three different aspects, 
the third such chapter being further subdivided, with the first subdivision thereof having 
its fourth and last analysis treating of picketing. 

64. Thornhill v. Alabama, 310 U.S. 88 (1940). 

65. Beginning with Giboney v. Empire Storage Co., 336 U.S. 490 (1949). 
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up with the passage of the Alien and Sedition Acts in 1798® and con- 
tinue into this day. Even now questions of governmental aid to religious 
education, releasing children from public schools to take private religious 
instruction, saluting the American flag in schools, and the like are 
brought to the judiciary for determination, and of political cases there 
are a plethora. The general approach in all these cases is to support 
the freedom of mind, of conscience, of religion, and of the individual’s 
right to choose, with minor and necessary departures under grave stres- 
ses.° Thus in denouncing a state law which required school children 
to salute the flag, even though it was contrary to their religious beliefs, 
the late Justice Jackson wrote: 

“National unity as an end which officials may foster by persuasion and example is 
not in question. The problem is whether under our Constitution compulsion as here 


employed is a permissible means for its achievement. . . . Compulsory unification of 
opinion achieves only the unanimity of the graveyard.’’®® 


This denunciation of governmental compulsion in the First Amend- 
ment area is now, by some courts, and through a sort of reverse analogy, 
made the basis for the denunciation of private compulsion in the eco- 
nomic area. Just as the mind and the conscience of man are to be kept 
free of coercion so, they argue, are the market place and the price 
mechanism required to be free to act and settle as they may.” There 
is, however, one fundamental difference between mind and market, 
namely, that the former may require a judicial treatment in terms of 
absolutes, whereas the latter can never be or become such."* The mind 
apparently knows no boundaries but the market is limited, or is not free, 
or is otherwise qualified. Thus confusion occurs when analogy is mis- 


66. Act of July 14, 1798,c. 91,1 Stat. 596; Act of June 25, 1798, c. 75, 1 Stat. 580; United 
States v. Haswell, 26 Fed. Cas. 218, No. 15, 324 (C.C. Vt. 1800); United States v. Cooper, 
25 id. 631, No. 14865 (C.C. Pa. 1800); United States v. Callender, id. 239, No. 14709 (C.C. 
Va. 1800); Lyon’s Case, 15 id. 1183, No. 8646 (C.C. Vt. 1798). 

67. Respectively, Everson v. Board of Educ., 330 U.S. 1 (1947); Zorach v. Clauson, 
343 U.S. 306 (1952); West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). 

68. See, e.g., the Japanese Relocation Cases, which in retrospect outrage one’s sense 
of fairness and decency but were upheld under the guise of the “critical days of March, 
1942,” as stated in Ex parte Endo, 323 U.S, 283 (1944); see also Korematsu v. United 
States, 323 U.S. 214 (1944); Hirabayashi v. United States, 320 U.S. 81 (1943). 

69. West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, at 640, 641 (1943). 

70. Ie., the “natural” forces of the market require a freely functioning economy, 
and the philosophy of the Sherman Antitrust Act supports this view, although such an 
économy is theory, not fact. On these aspects, see Forkosch, Antitrust and the Consumer 
(1956) ; Forkosch, Labor and Price Control, 2 Lab. L.J. 567 (1951). 

71. We have already seen, in notes 25-34 supra, that competition in the market-place is 
subject to man-made rules of law. But business law is not the same throughout the 
world, as is the natural law, and so elsewhere competition may be an “evil” according to 
the views of one or more groups in control. 
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used, for the factual and theoretical differences between the free speech- 
mind and the free speech-picketing identifications require, if not merely 
permit, differences in treatment.” 

We must therefore conclude that, to the extent that picketing involves 
action which affects man, picketing may conceivably result in good or 
in harm; to the extent that picketing contains an element of an appeal 
to the reason (the mind), picketing can result only in good. The Age of 
Reason, the Century of Enlightenment, and the Renaissance all argue 
that to deny that reason, properly fed and used,” can eventually result 
only in good is to confess that reason not only may err temporarily and 
particularly, as indeed it must because we are fallible humans, but that 
reason cannot be relied upon to function as man’s continuing guide to 
the stars. This exaltation, if not deification, of reason is found, to a 
great extent, in the common law of our forebears, as well as in our laws 
of today. Appeals to the reason via facts are therefore not merely 
judicially or statutorily tolerated but, under our fundamental concepts, 
are entitled to the protection of our Constitution. Picketing, to the 
extent that it is such an appeal to the reason via facts, is constitutionally 
protected; when it goes beyond it is to be denied such protection; and, 
conceivably, not only may the latter be forbidden but when it is so 
gross that it necessarily drags the former down with it, then all may be 
restricted or forbidden. Or, as we have already put it, pure picketing is 
constitutionally protected but when “pluses” are tagged onto it then the 
“pluses” may result in various consequences, all generally classified 
above in assumed situations (1) through (7). 


72. Chief Justice Hughes, in sustaining the 1935 Wagner Act in NLRB v. Jones & 
Laughlin Steel Corp., 301 U.S. 1, 33 (1937) stated: “Thus, in its present application, the 
statute [§ 7 of the Wagner Act, 49 Stat. 452, 29 U.S.C.A. § 157 (1956)] goes no further 
than to safeguard the right of employees to self-organization and to select representatives 
of their own choosing for collective bargaining or other mutual protection without re- 
straint or coercion by their employer. 

“That is a fundamental right. Employees have as clear a right to organize and select 
their representatives for lawful purposes as the respondent has to organize its business and 
select its own officers and agents. Discrimination and coercion to prevent the free exer- 
cise of the right of employees to self-organization and representation is a proper subject 
for condemnation by competent legislative authority, Long ago we stated the reason for 
labor organizations. We said that they were organized out of the necessities of the situa- 
tion; that a single employee was helpless in dealing with an employer; that he was de- 
pendent ordinarily on his daily wage for the maintenance of himself and family; that 
if the employer refused to pay him the wages that he thought fair, he was nevertheless 
unable to leave the employ and resist arbitrary and unfair treatment; that union was 
essential to give laborers opportunity to deal on an equality with their employer... .” 

73. It may be objected that this argument assumes that reason is “properly” fed and 
used, but who is to do the feeding? Therefore, is not reason subject to brain-washing, 
stimulation, etc.? And is it not controllable and controlled, generally, rather than excep- 
tionally, eg., advertising, slogans for war or peace, appeals to emotion. 
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Regardless of all of the above, the thought expressed in the first 
paragraph of this subdivision bears repetition and further analysis: We 
distinguished between free speech in the political field, where ideas and 
man’s actions in governing himself have over the centuries required 
absolutes to be evolved, and free speech in the economic field, which is a 
newcomer in ideological concepts. In the field of politics the mind is 
assailed by conflicting views and reason is left free to examine, choose, 
and then act; in the field of economics, however, it is claimed that when 
pickets seek to present views there is necessarily so interwoven with 
such presentation the coercive effect of a diminution in busiriess that 
the picketed employer or party cannot be free to examine, choose, and 
then act as his reason suggests. It is urged that the mere act of picket- 
ing conduces to coercion regardless of the desire of the union or the 
picketers. 

Assuming this last claim to be true, that picketing per se is coercive, 

still it does not follow that it is to be outlawed. The fields of politics 
and economics may be analogized, but they may not be identified in 
all aspects. Whereas the slightest acid of coercion turns the political 
litmus from blue to red, in the field of economics we daily see a variety 
of forms of coercion occurring. 
“TI]t has been the law for centuries that a man may set up a business in a country 
town too small to support more than one, although he expects and intends thereby to 
ruin some one already there, and succeeds in his intent. In such a case he is not held 
to act ‘unlawfully and without justifiable cause’... . The reason, of course, is that 
the doctrine generally has been accepted that free competition is worth more to 
society than it costs, and that on this ground the infliction of the damage is 
privileged . . . 


In other words, some sort of converse parallelism dictates the connec- 
tion between politics and economics, in the sense that we discuss it here. 
Completely free competition may result in a form of fascism; completely 
controlled “competition” may result in a form of communism. Under 
either of the above consequences there can be no freedom of thought, 
no use by man of his rational mind and the presence of choice. But 
these latter are necessary conditions for social and political man to grow 
and find himself in the scheme of things entire. A mean is therefore 
required between the completely free and the completely controlled 
economic competition, and this is found in some degree in our form of 
monopolistic competition or imperfect competition. How far should 
competition be free, or controlled, or imperfect? This is answered by 
each generation for its own purposes, but it is submitted that through 
the warp and the woof of the pattern emerging in this century there 


74. Justice Holmes, in Vegelahn v. Guntner, 167 Mass. 92, 105-06, 44 N.E. 1077, 1080 
(1896) (dissenting opinion). 
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is seen the goal of a freely functioning political man. This man cannot 
be coerced in the slightest, although he is led and influenced by teachings, 
suggestions, and examples. The economic man, however, cannot escape 
coercions in his daily life, and the only question is the type of coercion 
permitted, its degree, and the consequences attended thereon. 

Political man’s mind is discussed in terms of absolute freedom,"** where- 
as economic man’s mind is discussed in terms of relative freedom. The 
law deals in and with relatives, for what is “reasonable” in one context 
may be unreasonable in another. Res judicata and stare decisis are not 
identical, although they may be discussed in the same breath, and the 
like is true of coercion as we analyze it. Even if the mere act of picket- 
ing does result in some form and degree of coercion, the real question 
is whether or not society finds it worth more in the long run to permit 
this slight amount of coercion than to ban it altogether. This is a ques- 
tion of policy, and in a democracy we find it expressed in various ways, 
such as in a constitution, in judicial decisions, or in the will of the 
electorate or its representatives. Thus policy, not logic, controls the 
doctrine of picketing per se, whether it is to be banned or permitted 
and not whether it is or is not coercive. Since policy intrudes here it is 
understandable that one generation’s answer may not be that of another’s, 
or that even in one decade different conclusions may be accepted in 
different jurisdictions. And since policy, under our form of government, 
is for the individual states to set, the federal courts will not enter this 
field so long as the states have power to act.” 

Thus pure picketing is embraced within constitutional protections for 
reasons of policy as well as politics, that is, free speech identification, 

74a, Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940): “Thus the Amendment 
embraces two concepts,—freedom to believe and freedom to act. The first is absolute 
but, in the nature of things, the second cannot be. Conduct remains subject to regula- 
tion for the protection of society. The freedom to act must have appropriate definition 
to preserve the enforcement of that protection. In every case the power to regulate must 
be so exercised as not, in attaining a permissible end, unduly to infringe the protected 
freedom.” While Justice Roberts here speaks of “freedom to believe,” and we are dis- 
cussing freedom of speech, the two are still to be discussed in the same breath, for be- 
lief without speech is meaningless. 

In Yates v. United States, 354 U.S. 298, 343-44 (1957), the opinion of Justice Black, 
joined by Justice Douglas, concurred and dissented with the opinion of the Court: 
“Doubtlessly, dictators have to stamp out causes and beliefs which they deem subversive 
to their evil regimes. But governmental suppression of causes and beliefs seems to me 
to be the very antithesis of what our Constitution stands for. The choice expressed in 
the First Amendment in favor of [absolute?] free expression was made against a tur- 
bulent background. . . . Unless there is complete freedom for expression of all ideas, 
whether we like them or not, concerning the way government should be run and who 
shall run it, I doubt if any views in the long run can be secured against the censor.” 

75. Hughes v. Superior Ct., 339 U.S. 460 (1950). 
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and this constitutional safe-guarding of pure picketing is no momentary 
bending of the judicial knee to forces which require mollification. Unless 
our assumptions and reasoning are wrong it is because our institutions so 
require the identification that the judiciary can do naught but support 
the principle. In theory, therefore, pure picketing can be isolated and 
treated as we have, with the necessary conclusions drawn as suggested 
and implied. 

This does not mean, although some may so infer, that pure picketing 
is always good no matter where or why. Pure picketing is the how which 
we have heretofore discussed, but even a method may be mis-used or 
distorted. Thus it is only the means which, isolated from all else, are 
brought within our present ken, and it is therefore only the means of 
which we speak when “pure picketing” is used. This “pure” means is 
not only “pure” as a method but when the purpose, that is, the why, 
is to present facts and to reason with one’s mind, then a conjunction of 
pure means and pure end results. From this point of view, therefore, the 
constitutionally protected type of picketing must either be solely this 
pure means and pure end just analyzed or, at the very least, these ele- 
ments must be present in any other type of picketing before constitu- 
tional protections may be sought for it. The former, we reiterate, is 
seldom, if ever, found in fact; it is the latter of which we must take 
notice, and again the “pluses” are the be-all of our inquiry, that is, the 
theoretically pure has added to it elements which may or may not 
detract from the constitutional protection to be accorded. 

We are therefore compelled to analyze mixed, rather than pure, picket- 
ing, although we utilize completely and solely pure picketing, which is 
so constitutionally protected, as our starting point. This pure picketing 
may have added to it “pluses” which are only good, which are mixed 
good and bad, etc., as we now proceed to examine in our next subdivisions. 


MIxeEpD PICKETING AS PRACTICE—THE DETERMINATION OF THE 
“PLusES”—WHERE ON ty Goop “PLuses” ArE FouND 


It is obvious, from the formulation of this subdivision’s heading, that 
constitutional protection must be accorded that type of picketing where 
the pure is mixed only with a good. If this were not so then, as a matter 
of logic and common sense, all actual picketing would be outside consti- 
tutional protection and, unless otherwise upheld, enjoinable. We are 
therefore here not primarily interested in the formulation of an equation 
such as, pure plus good equals good, but, rather, in finding out if pos- 
sible who determines whether a “plus” is good or bad, under what 
circumstances and why is such a determination to be made, and what 
factors enter into and influence this determination. In other words, the 
crux of the problem is found in this small and subjective area which 
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is also emotion-ridden, influenced by economic, social, and other predilec- 
tions, and which cannot be cast in a static mold. What follows is there- 
fore one man’s views, and is not only subject to change with time and 
knowledge but to criticism and rejection by those who adhere to different 
views. Withal, these personal opinions follow. 

Under our federal and state constitutions the policy-making organs are 
generally the legislature, the executive, and the judiciary, although in 
practice we have added the administrative so as to round out a quad- 
ripartite form of government. It is not necessary to prove that policy 
is set by one or more of these organs of government, and it is not re- 
quired that we analyze the disagreements which often exist among them 
as to what is to be such a policy and its effectuation. Regardless of 
what these disagreements may be, it is their resolution which is of 
moment for, for example, how do we know who is to plunge us into 
war,’ or who is to fix the internal rates for utilities and upon what 
bases?™? Except for the circumscribed areas wherein definite and clear- 
cut constitutional delegations of policy-making power are found, the 
evolution and culmination of the doctrine of judicial supremacy generally, 
albeit not always, finds the Supreme Court as the ultimate factual 
determiner of a “good” or “bad” policy. This is not to say that 
ordinarily the Court engages actively in formulating such a policy, al- 
though in effect it needs must influence those who do. Rather, the 
Court leaves it up to the others, federal and state, to initiate a desired 
policy and eventually, when a case is brought before it, gives its approval 
or disapproval."® Not all policy matters come before the Supreme Court 


76. See, in general, Forkosch, Treaties and Executive Agreements, 32 Chi.-Kent-L. Rev. 
201 (1954), and, in particular, U.S. Const. art. I, § 8, cl. 2. See also Hamilton’s views in 
his Works, as quoted in S. Doc. No. 170, 82d Cong., 2d Sess. 281-82 (1953). 

77. See, in general, Forkosch, Administrative Law §§ 338-43 (1956). 

78. A general, sketchy, and illustrative analysis of such initiated policies, and the 
Court’s reviewing powers, might be as follows: in the federal jurisdiction there is a 
statute which involves picketing, namely, the Norris-LaGuardia Anti-Injunction Act of 
1932, 29 U.S.C.A. § 101 (1956) as well as the Labor-Management Relations [Taft- 
Hartley] Act of 1947, 29 U'S.C.A. § 141 (1956). The latter, in § 158(c) of the amended 
Wagner Act, superficially declares or grants the right to free speech, but it has been 
interpreted as a grant in that it is limited to unfair labor practices, and not representation 
proceedings. See, eg., Metropolitan Life Ins. Co., 90 N.L.R.B. 935 (1950); Forkosch, 
Treatise on Labor Law § 258 (1953). In the federal jurisdiction the Supreme Court is the 
ultimate interpreter of the meaning of these federal laws, their applicability, effectuation, 
and their federal constitutionality. In most state jurisdictions there are baby anti-injunc- 
tion statutes, and in some states there are labor relations acts. These state laws are 
interpreted, applied, and utilized solely by the state courts, and the Supreme Court has 
no “look-see” as to these items, being required to accept the state court’s interpretation. 
As so interpreted and/or applied, however, the Supreme Court now has the ultimate re- 
sponsibility of examining for violations of federal constitutional provisions, or conflicts 
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for, besides those narrow areas which are reserved exclusively for the 
co-ordinate organs of government, other limiting questions may arise, 
such as, is this a policy which only the state, and not the federal govern- 
ment can determine” or, regardless, should the Supreme Court undertake 
review?®’ Questions of power and expediency thus overlap, with the 
former taking second place to the latter, since whether or not power is 
present is also generally a judicial question. As a consequence it is ad hoc 
decisions which necessarily result, and the Supreme Court has indicated 
its views on this particular subject many times in the past. 

Does all this mean that one body of nine men, appointed for life, have 
it within their power to determine, influence, or limit the policy which 
this nation or the states shall adopt? The answer is yes and no; yes, in 
the sense that they do influence and limit the policies of the several 
governments through the exercise of their power to declare unconstitu- 
tional those declarations or actions which transcend the limits which 
the Constitution, as they interpret it, fixes; no, in the sense that the 
ultimate determination of governmental policies is in the hands of the 
electorate via constitutional amendments, or in the hands of the legisla- 
ture via its power over the Court’s appellate jurisdiction, or in the hands 
of the executive via his power of appointment, or in the hands of one or 
more of these three via the pressures which can be exerted against the 
members of the Court, such as, the 1937-1938 New Deal pressures which 
caused a shift in the Justices’ voting, if not in their views, while at the 
present moment the criticism of the Court anent its decisions on federal- 
state preemption and educational segregation is reaching a political and 
legislative crescendo.** 

The Supreme Court does not therefore control, although it does in- 
fluence, the policy of the nation and of the states. Whether or not a 
particular legislative or executive policy is “good” or “bad” may. thus 
be judicially inquired into, but where the judges may so initially propose 


with applicable federal statutes. In the purely federal sphere the Supreme Court may or 
may not enter the policy field, albeit indirectly; in the purely state sphere, where no 
federal constitutional or statutory limitations apply, the Supreme Court (in theory) can- 
not enter the state’s policy field; and if, in this latter situation, a federal constitutional 
or statutory limitation does apply, the Supreme Court still (in theory) is not to enter 
the policy field but is only to examine constitutionality or supremacy on a yes or no basis. 

79. See, e.g., discussion by Forkosch, Jurisdiction [of the Federal Labor Board] and 
Its Impact on State Powers, 16 Ohio St, L.J. 301 (1955). See also Forkosch, Treatise on 
Labor Law §§ 204-06 (1953). 

80." See, e.g., partial dissent by Justice Brandeis in Ashwander v. TVA, 297 U.S. 288, 
341 (1936). See also Fluno, How Deep Is the Supreme Court in Politics?, 10 West Pol. 
Q. 459 (1957). 

81. See, in general, Latham, “Fear Strikes Out,”. The New Leader, Aug. 19, 1957, 
pp. 14-15, 
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they do not ultimately dispose, that is, their judicial disposition is not 
the political and judicial end for, if Congress so desires, it may legislate 
otherwise.** The modern judicial tendency, if not trend, is for the Su- 
preme Court to deal with the civil and political rights of individuals, to 
become more of a lawyers’ court, and to withdraw greatly from the field 
of policy, although at times it does act like the proverbial bull. Never- 
theless, and assuming no constitutional amendment or restrictive legisla- 
tion, the Supreme Court will always retain some power to enter the field 
of policy, whether economic, social, political, or otherwise, and to the 
degree that it does its views cannot be overlooked.** 

The resolution of our formulated question, whether constitutional 
protections are to be accorded pure picketing when only a good “plus” 
is added, is thus not a minor achievement on the scale of a simple mathe- 
matical equation. When is union conduct “good” and when is it “bad”? 
The Supreme Court, as do all judges, does enter this field of characteriza- 
tion and we have attempted to explore certain aspects of its judicial 
powers and limitations, albeit superficially and briefly. The tentative 
conclusion we reached made lawyers not only amateur psychologists and 
life-time students but, because of the shifts which occurred physically 
in the composition of the Court through retirement and death, and 
mentally due to reversals and changes in views, made lawyers second- 
guessers, that is, definite prognostications were improbable. As we saw 
at the outset of this article, coercion was denounced generally and usually 
but, absent this factor, pure picketing could well be related to a consti- 
tutionally protected right. Only when a “plus” was added might a 
question arise. And whether this “plus” was a good or a bad one, and 
how to recognize and stamp it as such, are the questions before us now. 
Our conclusion is that no legal method exists whereby in advance of a 
decision there can be a definite characterization, nor can the definite 
attitudes of the Justices be charted. 

However, even Pandora’s box contained Hope, and this pessimistic 
attitude is tempered by the realization that tendencies and trends may 
be viewed as possible clues to, if not determiners of, the decisions. For 
example, the wide-open decade of the 20’s and 30’s resulted in certain 
employer “vices” which the 1932 Norris-La Guardia® and 1935 Wagner 


82. See, e.g., the alleged consequences of Jencks v. United States, 254 U.S. 657 (1957). 

83. This seemingly means, of course, that individual judges must be studied, their back- 
grounds unearthed, the influences affecting them analyzed, and that lawyers may be 
forced to become amateur psychologists and psychiatrists. And since the nine Justices at 
Washington are merely illustrative of what the practitioner must do on the federal and 
state local level, a lifetime project looms. 

84. “The Norris-LaGuardia Act [29 U.S.C.A. § 101 (1956)], passed in 1932, is the 
culmination of a bitter political, social and economic controversy extending over half a 
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Labor Relations® Acts attempted to overcome, and the judiciary gave 
them sympathetic interpretations; similarly, the 1947 Taft-Hartley Act, 
and the numerous state enactments including the right-to-work laws, 
reacted against unions and their conduct, with judicial views following 
these legislative criteria.** In both of these over-all twin-decade ap- 
proaches the judiciary was unquestionably influenced, just as the legisla- 
ture undeniably was, by the facts presented to them. Today, in 1957, 
the revelations of the Senate’s Select Committee on Improper Activities 
in the Labor or Management Field apparently presage a tightening of 
not alone laws but of views in this area. Against this, however, is the 
“hope” of which we spoke that the Supreme Court will stand fast as the 
guardian of political free speech where this is found to be actually 
present. 


MIxeEp PICKETING AS PRACTICE—-WHERE ONLY 
Bap “Pruses” Founp 


In the preceding subdivision the analysis really was of the over-all 
judicial method and approach to the characterizing of a “plus” as ‘“‘good,” 
and the same concepts may be used for the “bad” characterization. 
Now we assume that either the legislature or the judiciary has, or both 
have, tagged a good or a bad label onto a “plus.” As we saw previously, 
pure picketing with a good “plus” is constitutionally protected, that is, 
the pure is constitutionally protected and this now reaches out and 
apparently likewise protects the good “plus.”** But where the pure is 
mixed with a bad then a question of policy enters; how bad is the bad, 
and can we ever permit it to be umbrella-ed by the pure? In other words, 
we start with the proposition that where the legislature has denounced 
certain union conduct (the means) or objectives (the end), and this 
denunciation (the statute) is within that body’s power (that is, is itself 


century.” Milk Wagon Drivers’ Union v. Lake Valley Farm Products, 311 U.S. 91, 102 
(1940). 

85. 29 US.C.A. § 157 (1956). See note 72 supra. 

86. E.g., the 1940 Thornhill decision in this picketing-free speech field evoked pro- 
tests which, stilled somewhat during the war years, resulted in a re-casting of language, 
if not approach, in the 1949 Giboney case. To what extent the post-war (1946-1949) 
restrictive federal and state legislation contributed to the Giboney judicial views is im- 
possible of ascertainment. 

87. We must confess, at the outset, a like inability to foretell in particular when a 
“plus” will be held to be bad. 

88. The reason we say “now” reaches out, etc., is because the good of today may be 
the bad of tomorrow; if a pure-plus-good combination is constitutionally protected, it 
might be argued that it is always to be protected, i.e., the combination can never be other- 
wise characterized. But this is not our approach, for we have seen that the characteriza- 
tion of a plus depends upon many and changing factors. 
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constitutional), then the individual’s personal rights needs must be sub- 
ordinated to the public’s general needs as expressed by its representa- 
tives. And, additionally, on the assumption that no such legislative 
declaration has been made or upheld, then the courts may promulgate a 
public policy which judicially denounces such union conduct or objec- 
tives, with like consequences for the individual’s constitutional rights. 

Put differently, the constitutional protections found in the First Amend- 
ment are not absolutes, so that when a responsible body weighs these 
rights against those of the public or of another person or body and finds 
them wanting in primacy, then free speech protections, to illustrate, may 
be circumscribed. But since constitutional rights are involved and must 
always be protected whenever possible, the mere fact that a bad “plus” 
is tacked onto a free speech right does not automatically result in a loss 
of one’s free speech. For example, if a union pickets a retailer and to 
the pure picketing we add a bad “‘plus,’”’ such as a placard containing 
an untruth, the mere addition of the libel does not ipso facto prevent 
any and all picketing from being carried on. 

The general approach, as seen above, is to protect free speech when- 
ever and wherever possible, so that if we can eliminate the bad and leave 
only the pure or, as we shall put it in the next subdivision, eliminate 
the bad and leave only the pure plus the good, which is the usual factual 
situation, then this is to be done. In other words, a “bullet” injunction 
should issue, striking narrowly at and preventing the continuation of 
the illicit but leaving the licit to be carried on. This judicial “accommoda- 
tion” is reasonable and rational, balances the equities on both sides, and 
permits constitutionally protected rights to be preserved.*® 

There is, however, one major flaw in this analysis, namely, that hereto- 
fore we assumed no pure picketing could or did exist in practice and we 
could analyze only mixed picketing in fact.® If this be so, and we now 
remove all bad “pluses” via a bullet injunction, then only pure picket- 
ing is left, but in theory and not in fact. Thus, logically, where pure 
picketing is mixed solely with bad “pluses” it would appear as if all 
picketing goes by the board when the bad “pluses” are prohibited. Logic, 
however, does not here jibe with experience, for what is always found to 
be involved in a picketing situation are the mixed good and bad “pluses” 
discussed in the next subdivision. 


89. This is the approach found in federal and state anti-injunction statutes, 
90. See p. 415 supra. 
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MIxep PICKETING AS PRACTICE—WHERE GOOD AND 
Bap Piuses ARE FounpD 


This is the practical situation found daily in labor-management rela- 
tions, that is, where theoretical pure picketing, protected as a constitu- 
tional right because of its identification with free speech, now has added 
to it factual aspects some of which are good and some of which are bad. 
The answer is apparent, namely, eliminate the bad through a bullet in- 
junction and permit the pure-good combination to continue. Again, as in 
the preceding subdivision, this is reasonable and rational and just makes 
sense. And that is exactly what the courts will and do do. 

We are more concerned, however, with another aspect of this over-all 
analysis. We have already mentioned that pure picketing is really a 
conjunction of pure means and pure end,*' and so a distinction is re- 
quired to be made between these two terms. The means, as we said, are 
generally the how of picketing, and the end is the why. It would be 
simple now to say that policy formulation concerning the subjective end 
or why is never static, crops up in different jurisdictions on different 
bases with different results, and that all organs of government enter this 
field to fix or question its policy, whereas the objective how or means 
deals with the physical deeds of persons, which deeds have generally been 
already characterized in our penal and regulatory laws as bad and need 
only be enforced, not questioned” (excluding the question of constitu- 
tionality). The difficulty with this is that the Supreme Court sometimes 
does enter the field of the How as, for example, in holding that “an 
incident in the geographically restricted area near the mill” was primary, 
not secondary picketing, since no “concerted” action had occurred.” 


91. Ibid. 

92. See, e.g., the language in International Union, UAW, AFL v. Wisconsin Employment 
Relations Bd., 336 U.S. 245, 253 (1949): “While the Federal [Labor] Board is empowered 
to forbid a strike, when and because its purpose is one that the Federal Act made illegal, 
it has been given no power to forbid one because its method is -illegal—even if the illegality 
were to consist of actual or \threatened violence to persons or destruction of property. 
Policing of such conduct is left wholly to the states.” 

Compare this, however, with the hint in NLRB v. International Rice Milling Co., 341 
US. 665, 672 (1951): “In the instant case the violence on the picket line is not material. 
The complaint was not based upon that violence, as such. To reach it the complaint 
more properly would have relied upon § 8(b)(1)(A) or would have addressed itself to 
local authorities. The substitution of violent coercion in place of peaceful persuasion 
would not in itself bring the complained-of conduct into conflict with § 8(b)(4). It is 
the object of union encouragement that is proscribed by that section, rather than the 
means adopted to make it felt.” See also Forkosch, Jurisdiction and Its Impact on State 
Powers, 16 Ohio St. L.J. 301, 328-30 (1955). 

93. NLRB v. International Rice Milling Co., supra note 92 at 671. Note that the 
where of the picketing is emphasized by the Court, but the where and the how are here 
not differentiated. In this case the unanimous Court also took the position that the why 
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Nevertheless the general statement, subject to exceptions, is undoubtedly 
correct, namely, that the Supreme Court usually confines itself to the 
end rather than the means of picketing,** leaving the latter to local 
authorities.” 

Furthermore, the means are not only objective and somewhat ascertain- 
able of direct and immediate proof, for example, a picketer may strike a 
person or carry a libelous or untrue sign, but centuries have given us 
in addition to the judicial, a political and moralistic approach to the 
actions of individuals.®* It is only when new objective tactics are utilized, 
such as a sit-down strike, that policy must be made as to the means. 
For example, the judicial policy concerning sit-down strikes is to con- 
demn them as illegal;*’ the administrative policy concerning slow-downs 
likewise denounces these methods;** the legislative policy with respect to 
featherbedding is statutorily expressed by making it criminal or an unfair 
labor practice;** the executive policy when the mails are stopped or vital 


was of no importance, if of any consequence, because the actual means employed fell 
short of the condemned activity, ie. the activity was individual and usual, not “con- 
certed.” “In this case, therefore, we need not determine the specific objects toward which 
a union’s encouragement of concerted conduct must be directed in order to amount to 
an unfair labor practice under subsection (A) or (B) of § 8(b)(4)....” Id. at 671, 
The reasoning apparently is that a federal statute makes it an unfair labor practice (and 
also unlawful in 29 US.C.A. § 187 (1956)) to seek an objective by certain proscribed 
means. Since only these enumerated means are denounced, others can be employed, for 
the same objectives, without any statutory objection. It is not the why as such which 
is the basis of the legal condemnation but only the why plus one or more of the enumer- 
ated means. A conjunction of one or more of the enumerated whys plus one or more of 
the enumerated means must therefore occur before a statutory violation can be found. 
The why being eliminated, only the how remained for analysis. 

94. See, e.g., discussion in Forkosch, supra note 92, at 335. In NLRB v. International 
Rice Milling Co., 341 U.S. 665 (1951), the Supreme Court had to enter the how and 
where aspects since a federal statute was involved and the pre-emption question required 
a federal interpretation. 

95. This conclusion does not mean that the Supreme Court will never analyze, dis- 
cuss, and base its decision upon the picketing means employed for, as we shall see in the 
following two subdivisions, these become most important at times. 

96. Obviously a question of fact may enter, to be resolved as such, but here we assume 
the fact and discuss it as proved. 

97.. NLRB v. Fansteel Metallurgical Corp., 306 US. 240 (1939). 

98. See 29 US.C.A. § 142(2) (1956), wherein “strike” is defined so as to include a 
concerted slow-down or other concerted interruption of production by employees. Gen- 
erally, see also C.G. Conn. Ltd. v. NLRB, 108 F.2d 390 (7th Cir. 1939). 

99. The Supreme Court has emasculated § 8(b)(6) (29 US.C.A. § 158(b)(6) (1956)) 
in NLRB v. Gamble Enterprises, Inc., 345 U.S. 117 (1953), and in American Newspaper 
Publishers Ass’n v. NLRB, 345 U.S. 100 (1953), but this is not to say that Congress Mas 
not otherwise entered this field and set policy. See, e.g. the Lea Anti-Petrillo Act, 47 
US.C.A. § 506 (Supp. 1956), and the Hobbs Anti-Racketeering Act, 18 U.S.C.A. § 1951 
(1951). 
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war production is delayed is to prevent the stoppage and to seize the 
plants.’ In all these illustrative situations policy had to be made as 
to the means, regardless of the end involved. Even though the sit- 
downers wanted ends which the law recognized and in other situations 
encouraged and enforced, the means there used were rejected, and this 
was likewise true for the other illustrations.*°' Over the two decades of 
labor’s greatest advances, beginning with the New Deal of 1932 to 
about the Korean “incident,” the tactics of unions in organizing and in 
bargaining have developed from the simple primary strike to the com- 
plicated tertiary boycotts and hot cargo clauses of today.*®* Although 


we cannot say that time and experience have jelled unions’ initiative 
and ingenuity so that all means are today legislatively or judicially classi- 
fied as good or as bad, still it is the rare factual situation which brings 
up a method which, directly or analogically, has not been or cannot be 
categorized. Policy fixing in this area is not difficult to understand and 
foretell,*°* and no attempted identification with free speech will save 


100. Respectively, In re Debs, 158 U.S. 564 (1895), and United States v. United Mine 
Workers, 330 U.S. 258 (1947), although in this latter case it must not be overlooked that 
Congress had generally authorized such a seizure. Executive policy determination was 
nevertheless required in particular instances. See also discussion in Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579 (1952). 

101. See also, a denunciation of mutiny, as in Southern S.S. Co. v. NLRB, 316 US. 
31 (1942). 

102. A tertiary boycott may be illustrated as follows: Union X seeks increased wages 
from Employer 1 who rejects them; X goes to 2, who does business with 1, and persuades 
or coerces 2 to cease doing business with 1 unless and until 1 capitulates to X; this 
is the ordinary secondary boyéott, where pressure is placed upon 2 directly or indirectly, 
eg., through the medium of proselytizing his employees to refuse to work until 2 does 
what X requests (all this is condemned in Taft-Hartley § 8(b)(4)(A), (29 U.S.C.A. § 158 
(b)(4)(A) (1956)). Suppose, however, that the teamsters refuse to deliver merchandise 
to 2, and their employer 3 so notifies 2 that he, 3, will be unable to pick up from or 
deliver to 2, then it is 3’s employees who pressure 3 to pressure 2 to pressure 1. See, e.g., 
the early situation as found in cases discussed in Smith, Labor Law 411-26 (1953). Of 
course the situation as above envisaged is limited, with respect to the number of employers 
so involved, only by one’s imagination. The hot cargo clauses have been upheld by the 
Second Circuit in Milk Drivers Union, AFL-CIO v. NLRB, 245 F.2d 817 (2d Cir. 1957), 
but have not yet been before the Supreme Court. See also similar NLRB policy in Gen- 
eral Drivers, 115 N.L.R.B. 800, 801 (1956); General Counsel’s Administrative Decision Case 
No. F-141, Lab. Rel. Rep. (40 L.R.R.M. 1361) (1957). A hot cargo clause is found in a 
collective bargaining contract and permits the employees to refuse to handle merchandise 
or material from a concern involved in a labor dispute. For an excellent discussion of 
the clause, and an analysis of the judicial and administrative views thereon, see Douds v. 
Milk Drivers Union, AFL-CIO, 154 F. Supp. 222 (S.D.N.Y. 1957). 

103. E.g., raiding and mishandling of pension funds is really not a means as we use 
the term; it is downright illegal or unethical. Legislation to overcome loopholes can be 
drafted and enacted quickly, so that policy here is legislatively fixed. Or, when so fixed 
and interpretation is required, precedents and logic cooperate to untangle the facts and 
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that part of picketing which is wrapped up with a sit-down strike, or 
with other denounced conduct. Just as free speech does not permit one 
to shout fire in a theatre, so does it not license unions to “shout” sit- 
down, via placards.** 

It is in the goal or end of union tactics, that is, the why of union 
conduct, that subjective evaluation and policy fixing must keep abreast 
of the times. Here is the place where the greatest difficulty is found 
in not only understanding why the why of union efforts is to be upheld 
or denounced, but also why that policy approach may be rejected else- 
where or even changed within a period of months or years. For example, 
federal labor policy is to permit picketing where the end is to compel a 
retail store to hire negro clerks, although the Supreme Court will never- 
theless uphold state labor policy which denounces a like goal.’ The 
why of union picketing may thus be denounced or upheld and, if the 
former, then regardless of the means employed, the picketing will be 
stopped. The constitutional free-speech identification with picketing does 
not support any picketing for a properly rejected end which is illegal, 
violative of public policy, or against the mores of a community. We 
must here carefully differentiate between the conclusion reached in the 
preceding paragraph and that just given in the preceding sentence. In- 
sofar as means are concerned we concluded that “no attempted identifica- 
tion with free speech will save that part of picketing which is wrapped 
up with” a denounced method. Now, insofar as the end is concerned, 
we concluded that such “free-speech identification with picketing does 
not support any picketing for a properly rejected end... .” In the 
former it was “that part” of picketing which was prevented, whereas 
in the latter there was no support for “any” picketing. In other words, 
a bad how, such as violence on the picket line, ordinarily results in a 
bullet injunction, striking only against the evil tactic and, because of the 
free speech identification, leaving all else alone, whereas a bad why 
ordinarily results in a blanket or buckshot injunction, preventing all 
picketing regardless of the good or bad method of it. 

The formulation of such a why is, as we have seen, fraught with con- 
siderations not only of policy but also of constitutional rights, for all 
picketing is denounced when the badness of a why is announced judicially 


the law, as in Dallas General Drivers, 118 N.L.R.B. No. 165 (1957), where the NLRB up- 
held a union’s distribution of handbills at retail stores, asking consumers not to buy the 
struck wholesaler’s products, but denounced the picketing of employee and service en- 
trances to the stores with signs carrying the same working. 

104. See, e.g., statement by Judge Goldsborough in United States v. United Mine 
Workers, 77 F. Supp. 563, 566 (D.D.C. 1948), that the “. . . use of a code in order for 
a union to avoid responsibility is a new thing. . . . [But] as long as a union is functioning 
as a union it must be held responsible for the mass action of its members.” 

105. See note 57 supra. 
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or legislatively. What are some of these whys? The federal legislature 
has given us several ends which are denounced, as in the criminal laws," 
the general labor-management laws,’*’ and the particular statute involv- 
ing collective bargaining.“°* The state legislatures have also given us 
several denounced ends, such as breach of contract,** and conduct 
which violates the state’s anti-monopoly act.1"° The judiciary, federal 
and state, enter this area where the legislature has not acted and policy, 
in this regard, is thus fixed by the courts.’"* This is the area of greatest 


106. See references in Forkosch, Treatise on Labor Law §§ 67-72 (1953). For state 
legislation, see id. §§ 82-88. 

107. Eg., Taft-Hartley § 302 (29 U.S.C.A. § 186 (1956)) dealing with pension and 
trust funds, bribes, etc. 

108. The amended Wagner Act of 1935, § 8(b)(4), (29 US.C.A. § 158(b) (4) (1956)), 
found in full in Taft-Hartley § 101 (29 U.S.C.A. §§ 151-167 (1956) ). In addition to these 
subdivisions there is also, for example, § 8(b)(1)(A), which makes it an unfair labor 
practice for a labor organization or its agents to restrain or coerce employees in their § 7 
rights, which expressly include the right “to bargain collectively through representatives 
of their own choosing.” Does minority picketing, i.c., picketing by a union representing 
only a minority of the employees of the employer, constitute a violation of § 8(b)(1)(A)? 
In Curtis Brothers, Inc., Lab, Rel. Rep. (41 L.R.R.M. 1025) (Oct. 30, 1957), the Board, by 
a majority of three, with one member concurring and one dissenting, found that the issues 
of fact in that case were determinative. There the minority union picketed initially 
for exclusive recognition, then apparently changed such conduct to picketing “only to 
win adherents and not to be recognized by the Company.” The Board found that this 
was a superficial change, and that factually the picketing continued to be for recognition 
purposes. Then, continued the Board, since this brought pressure upon the employer, and 
“necessarily an economic one,” “. . . the employees who choose to continue working, while 
the union is applying this economic hurt to the employer, cannot escape a share of the 
damage caused to the business on which their livelihood depends. Damage to the em- 
ployer during such picketing is a like damage to his employees. That the pressure thus 
exerted upon the employees—depriving them of the opportunity to work and to be paid— 
is a form of coercion cannot be gainsaid. . . . The diminution of their financial security 
it not the less damaging because it is achieved indirectly by a preceding curtailment of 
the employer’s interests.” Id. at 1027. 

109. As in N.Y. Civ. Prac, Act § 876-a (1)(a); Euclid Candy Co. v. Summa, 174 
Misc. 19, 19 N.Y¥.S.2d 382 (Sup. Ct.), aff’d mem., 259 App. Div. 1081, 21 N.Y.S.2d 614 
(2d Dep’t 1940). 

110. See Hughes v. Superior Ct., 339 U.S. 460 (1950); Giboney v. Empire Storage & 
Ice Co., 336 U.S. 490 (1949). Also included here is picketing to compel the hiring of 
unnecessary help, Opera on Tour, Inc. v. Weber, 285 N.Y. 348, 34 N.E.2d 349, cert. denied, 
314 US. 615 (1941). 

111. See note 110, supra, and for the self-employed individual who is protected against 
union organization, see discussion in Settembrini v. Greenberg, 200 Misc. 832, 833, 107 
N.Y§.2d 297, 299 (Sup. Ct. 1951), giving references to cases and to the reasoning behind 
them. In Dorchy v. Kansas, 272 U.S, 306, 311 (1926), Justice Brandeis stated that 
“. . . @ strike may be illegal because of its purpose, however orderly the manner in which 
it is conducted,” and held that “to collect a stale claim due to a fellow member of the 
union who was formerly employed in the business is not a permissible purpose.” He 
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flux, as statutes, unless overthrown, become adorned with judicial in- 
terpretations which somewhat fix their whys; the judiciary, however, is 
not so limited to the field of statutory gloss for, in the absence of a 
statute, the judiciary may “make” law, that is, declare what the com- 
mon-law or policy approach is. Before the anti-injunction and labor rela- 
tions statutes were enacted in the federal and some state jurisdictions, 
and today in those states which have no labor relations statutes, it was 
and is the judiciary which, perforce, had to make judicial determinations 
and thereby set and fix state policy with respect to these matters."’* And 
even today’s laws, regardless of the labor-management area they cover, 
require some degree of judicial adumbration before application. 

The objective means are ordinarily more capable of statutory control 
than is the subjective end; and so this involves the judiciary more often 
in the latter than in the former. Whereas coercion and compulsion may 
be condemned generally by the legislature, whether found in the means or 
the end, or even where none appears but the legislature nevertheless con- 
demns certain general or even specific actions or consequences because 
of their social and other consequences, it is, nevertheless, the judiciary 
which is the common-law fount of an evolving jurisprudence. The basic 
reason here is found in the particular decisions handed down on an ad 
hoc basis, rather than the generalizing necessarily indulged in by the 
legislature. The centuries-old background of actual experiences and 
limited. approaches may therefore be called upon to provide a particular 
basis for the judiciary’s narrow decisions in today’s actual problems, 
albeit reversals, distinctions, and like qualifications permit the judges to 


also felt that “to enforce payment by a strike is clearly coercion. The legislature may 
make such action punishable criminally, as extortion or otherwise.” 

112. For an analysis of the approaches in several state jurisdictions, see Forkosch, 
Treatise on Labor Law 454, fn.86 (1953). See also J. Radley Metzger Co. v. Fay, 4 
A.D.2d 436, 439-40, 166 N.Y.S.2d 87, 91 (ist Dep’t 1957) stating: “There can no longer be 
any doubt about the power of a state court to enjoin picketing under circumstances 
where its Legislature or courts have adopted a public policy directed against picketing 
for unlawful objectives. The decision in International Brotherhood v. Vogt . . . makes 
this indisputably clear.” In the Metzger case Local 485 claimed that it had, as members, 
the employees of plaintiff who, by their corrupt bargaining agent, Local 229, had entered 
into an alleged “sweetheart contract” with plaintiff. Local 485 picketed, its placards read- 
ing “On strike for clean unionism.” A temporary injunction was upheld because, on the 
affidavits, a valid contract was shown, so that plaintiff employer was caught between two 
rival ‘unions. “Perched between Scylla and Charybdis, the employer, if it accedes to the 
demands of the pickets and summarily repudiates the contract with Local 229, will be 
met with picketing ordered by that Local; while if it continues to abide by the agreement, 
until some court or board relieves it of the obligation, it must suffer the consequences of 
the picketing. .. .” Id. at 439, 166 N.Y.S.2d at 90. It may be of interest to note that the 
picketing, even though eventually so temporarily enjoined, forced the employer to liqui- 
date its business. 
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be forward-looking in their opinions. The everyday why of picketing is 
thus more susceptible of a judicial than of a legislative imprint, insofar 
as its here-and-now acceptance or rejection is to be determined, and it 
is usually the courts which thus hold a particular why to be good or bad 
in the context of the particular facts before it. Life is lived in the de- 
tailed particulars of an actual controversy, not in the ivory seclusion of 
a statute, for the facts must not only first be determined but, even when 
found, must be interpreted and brought within the confines of a law itself 
to be interpreted.*** 


Mrxep PICKETING AS PRACTICE—WHERE CONTINUING BUT 
SEPARABLE BAp “PLUSES” OF A VIOLENT TyPpE ARE FouND 


Here we assume the factual situation just discussed in the preceding 
subdivision but now definitely limit our analysis to the Aow of picket- 
ing, and assume that these bad “pluses” are continuing ones. As a matter 
of fact we have necessarily had to make this latter assumption in all of 
the preceding subdivisions, for if these bad “pluses” were past occur- 
rences, or temporary or sporadic, then the courts would. not be con- 
cerned with equity injunctions but only with law damages. Where the 
bad “pluses” are continuing an equity court may step in, but now we 
ask, to do what? The answer depends upon the fact that pure picketing 
with a continuing bad (sow) “plus” attached may or may not be separ- 
able therefrom, with two different legal approaches fashioned by the 
courts. Here we analyze the separable bad (how) “plus,” and in the 
following subdivision we discuss the inseparable situation. 

A continuing but separable bad (how) “plus” does not ordinarily 
permit the total picketing situation to be denounced and prevented with- 
out taking into account the constitutional free speech identification. A 
state’s policy may be that in such an assumed factual situation the bad 
how is ordinarily to be excised and the good remain, such as the general 
approach found in the anti-injunction laws, so that no constitutional 
question need factually arise; nevertheless, the constitutional require- 
ment is that regardless of a state’s policy, the constitutional protection 
must be considered by the court before the picketing is enjoined.** 


113. “Such a decree [enjoining the picketing there involved], arising out of a particular 
controversy and adjusted to it, raises totally different constitutional problems from those 
that would be presented by an abstract statute, with an overhanging and undefined threat 
to free utterance.” Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 US. 
287; 292 (1941). On the right of governmental employers to strike and picket see 
Jackson v. McLeod, 199 Miss. 676, 24 So. 2d 319 (1946). 

114. See, eg., Bakery Drivers v. Wohl, 315 U.S. 769, 773-74 (1941), where the state 
court was concerned only with the question whether or not a “labor dispute,” under 
the state’s anti-injunction act, existed. It found no such dispute did exist and “. . . seemed 
to be of the impression that therefore no constitutional rights were involved. . . . Of 
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Whenever the good is factually separable, therefore, a constitutional 
free-speech question must arise, although the court need not necessarily 
discuss it formally, before the picketing is prevented. Note that a factual 
separability question precedes the legal constitutionality question, and 
while the state courts have great power in their rules of evidence and 
trial procedure, the free speech guaranty cannot “be defeated by un- 
substantial findings of fact screening reality. That is why this [Supreme] 
Court has the ultimate power to search the records in the state courts 
where a claim of constitutionality is effectively made.” 

A permissible bullet injunction or prevention of free speech by a 
federal or state court is thus based upon several factors. One of these 
factors is the factual separability of the bad (ow) “pluses” from the 
rest of the items making up the total picketing situation; another factor 
requires, where this separability does exist, that free speech concepts be 
considered by the enjoining court. Generally, in this factual separability- 
constitutional free speech approach, it is the Aow, or bad means, which 
is factually involved, for the why or end of picketing is not ordinarily 
able to be separated from its picketing method; consequently, the general 
rule would be that a bad end will be so tied in with the picketing that 
the latter must be denounced when the former is found, although as 
with every general rule exceptions may be found.“® Throughout the 
cases discussing this and the next subdivision runs the judicial emphasis 
upon the exceedingly important and decisive findings of fact, that it is 
the actual situation presented in the court which is to be considered and 


course that does not follow: one need not be in a ‘labor dispute’ as defined by state law 
to have a right under the Fourteenth Amendment to express a grievance in a labor matter 
by publication unattended by violence, coercion, or conduct otherwise unlawful or oppres- 
sive.” In his concurring opinion Justice Douglas, joined by Justices Black and Murphy, 
felt that “a State is not free to define ‘labor dispute’ so narrowly as to accomplish indi- 
rectly [i.e., enjoining the picketing] what it may not accomplish directly.” Id. at 777. 

115. Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U.S. 287, 293 
(1941). In City of Golden v. Ford, 33 CCH Lab. Cas. 1 70908 (Colo. July 30, 1957), a 
city ordinance was denounced where its purpose, as a whole, was not to protect the pub- 
lic safety and peace, but was really to control and limit picketing in labor disputes. “Leg- 
islative bodies cannot be permitted, under the guise of the police power, to take away 
fundamental rights of the people.” (Note that it is the rights of the people not labor 
unions alone, which are being protected.) 

116. See, eg., the prohibitions contained in the Norris-LaGuardia Anti-Injunction Act, 
29 US.C.A. § 101 (1956) which, in § 104 begins: “No court of the United States shall 
have jurisdiction” to enjoin any one or more of the listed union acts or conduct when a 
“labor dispute” is involved. Of course where no such labor dispute is involved, then these 
limitations on court jurisdiction do not apply but, when they do so apply, then regard- 
less of the factual situation, it would appear as if no injunction could issue. However, a 
question of constitutionality of the statute might then be raised, as was suggested in 
Busch Jewelry Co. v. United Retail Employees Union, 281 N.Y. 150, 22 N.E.2d 320 
(1939), quoted in note 121 infra. 
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not a statutory theory, and that when the coercive thrust of these bad 
“pluses” is able to be removéd so that man’s rational mind is free to 
consider and choose, then access to his mind via picketing is not to be 
denied the union. 


MIXED PICKETING AS PRACTICE—W HERE CONTINUING BUT INSEPARABLE 
Bap “PLuskEs” oF A VIOLENT TyPpE ARE FouND 


The final sentence in the preceding subdivision provides us with a 
jumping-off place here. There we concluded that when the coercive effect 
of bad “pluses” can be substantially removed then, because of the free 
speech identification with picketing, only a bullet injunction may issue, 
directed only against the illicit means. Now, however, we assume that 
the factual contrary prevails, for our continuing bad “pluses” are so 
necessarily linked with pure picketing that they are continuingly in- 
separable. This does not mean that “. . . the right of free speech [can] 
.. . be denied by drawing from a trivial rough incident or a moment of 
animal exuberance the conclusion that otherwise peaceful picketing has 
the taint of force.” Nor does it mean that a factual linking must be 
confined to the proved current acts alone, and that inferences of con- 
tinuing future coercion cannot be drawn from past occurrences.” 

The legal consequences visited upon otherwise pure and good picket- 
ing, because of this inseparable linking up with the continuing bad 
“pluses,” are dependent upon facts which must be present or found as 
follows: (1) actual bad “pluses” of a violent type must be proved by 
admissible testimony; (2) rationally drawn and reasonable fact infer- 
ences based upon these proved facts may be likewise utilized; (3) these 
actual or inferred facts must be so connected and linked with the pure 
and good aspects of the picketing, and so permeate the entirety of the 
union’s conduct, that it is factually impossible to separate them; (4) the 
bad “plus,” so geared as we have set forth to the ow of the picketing 
and which involves violence or any fact which leads to the generation of 
fear or coercion, must so blend with the good and the pure of the picket- 
ing that this latter cannot be permitted without the former “going 
along” with it; (5) there must be a factually continuing bad “plus” of 
violence, inseparably linked with the good as just set forth, although a 


117. Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U.S. 287, 293 
(1941). “The picketing in this case was set in a background of violence. In such a 
setting it could justifiably be concluded that the momentum of fear generated by past 
violence would survive even though future picketing might be wholly peaceful. So the 
Supreme Court of Illinois found. We cannot say that such a finding so contradicted ex- 
perience as to warrant our rejection. Nor can we say that it was written into the Four- 
teenth Amendment that a state through its courts cannot base protection against future 
coercion on an inference of the continuing threat of past misconduct.” Id. at 294-95. 
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finding is permissible that in a setting of proved violence “the momen- 
tum of fear generated by past violence would survive even though future 
picketing might be wholly peaceful”;** (6) there must be one or more 
findings of fact concerning the preceding requirements, for without them 
an appellate court has no factual guide to the enjoining court’s reasons 
for limiting or nullifying the free speech requirement, and the trial or 
enjoining court may thereby be able to utilize emotion rather than judg- 
ment as the base upon which to enjoin;“® (7) apparently it is better 
judicial policy not to enjoin immediately but to give the union an op- 
portunity to “reform” its conduct, perhaps between the stay in the show 
cause order and the hearing on the motion or even thereafter, before 
issuing a permanent or semi-permanent buckshot injunction;’*° (8) in 
the granting of such an injunction the anti-injunction statutes are not an 
obstacle or a bar;'*' (9) and neither do the labor relations statutes 
protect employees who so engage in violence and illegalities, for they 
may be not only enjoined but also discharged.'** 


118. Id. at 294. This finding is, of course, subjective in that different judges may draw 
different inferences from the same facts. Where a constitutional claim is made, however, 
the Supreme Court is the final arbiter on these inferences. 

119. May’s Furs & Ready-to-Wear, Inc. v. Bauer, 282 N.Y. 331, 344, 26 N.E.2d 279, 
285 (1940): “In the Busch case a majority of this court read the record as disclosing 
a situation completely permeated by violence and as affording no ray of hope that the 
defendant would engage in other than violent picketing. The rule of that case presents 
an excéption which is verbal rather than real, for since defendant would have engaged 
only in violent picketing, the unqualified prohibition of picketing operated only on the 
one kind of picketing present in that situation, viz., violent picketing. In the case at bar 
there is no finding to that effect, and so far as the record bears upon this issue, it appears 
that defendant has reformed its conduct in a more peaceful direction since the institution 
of this suit. The injunction, therefore, should not have restrained any but violent and 
unlawful methods on the part of defendant.” 

The sole dissenter in the Busch Jewelry Co. v. United Retail Employees Union, 281 
N.Y. 150, 22 N.E.2d 320 (1939), was Judge Lehman. The basis for his disagreement was 
that “there is no finding and perhaps no basis for a finding that an injunction against 
continuance of the wrongful acts which accompanied the violence would be disobeyed or 
that peaceful picketing is ‘out of the question.’” Id. at 160-61, 22 N.E.2d at 324. 

120. May’s Furs & Ready-to-Wear, Inc. v. Bauer, supra note 119. See also Busch 
Jewelry Co. v. United Retail Employees Union, supra note 119; Nann v. Raimist, 255 
N.Y. 307, 174 N.E; 690 (1931). 

121. Busch Jewelry Co. v. United Retail Employees Union, 281 N.Y. at 156, 22 
N.E.2d at 322: “The effect of that statute is to prevent courts from enjoining peaceful 
picketing. It was never intended to deprive the Supreme Court [of New York] of jurisdic- 
tion to enjoin dangerous, illegal acts which constituted disorderly conduct and breach 
of the peace. If such was its intent and effect it is to that extent unconstitutional and 
void as an attempt to abridge the jurisdiction of the Supreme Court, guaranteed by arti- 
cle VI, section 1, of the State Constitution. . . .” 

122. NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 257-58 (1939): “We 
repeat that the fundamental policy of the Act is to safeguardsthe rights of self-organiza- 
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Assuming that an injunction is issued banning the totality of the picket- 
ing situation, the question of time crops up. Should or can such an 
injunction be for an indefinite period, or is there a limit imposed by 
statute or judicial policy? The federal and state anti-injunction acts 
are limited to, and involve, situations in which a “labor dispute” is found, 
and it is only when such a labor dispute requires the statute to be applied 
that the time factor statutorily enters. In other words, if the court holds 
that no labor dispute is involved, then the anti-injunction act will not 
apply, but assuming that it does, and if any of its provisions limit the 
time within which the injunction may run, then this requirement must 
be followed.’*? Where no labor dispute. is found to exist and none of 
the acts can be utilized, the judiciary will determine its ban upon the 
facts and findings, but the general approach is to enjoin for a period of 
time with permission granted either side to apply to reduce or extend 
this time. Obviously all free speech considerations are determined prior 
to the issuing of the injunction, but in a total ban such considerations 
may also affect the permanence of the stay. For example, if the facts 
disclose that a total injunction is required, the court may still grant the 
union an opportunity to apply for a relaxation after a minimum period 
of, say, four weeks, and this because free speech should not be stifled. 
Again, however, the facts, and the inferences therefrom, control. 


CONCLUSIONS AND RE-EVALUATION OF PICKETING 


Our analysis, to this point, has disclosed that what is really involved 
in this article is not an examination and a re-evaluation, but a clarifica- 
tion, of picketing. Man’s mind is to be free to understand and decide, 
but the emotion-charged concept of picketing made those who decided 
cases and policy in the past incapable of being so mentally free. When 
we understand the nuances involved in picketing, and the necessary 
classifications attempted heretofore, we can see that Justice Brandeis was 
correct in his 1937 hint that picketing and free speech were not in- 
compatible bed-fellows.’** When too broad a platform was erected upon 


tion and collective bargaining, and thus by the promotion of industrial peace to remove 
obstructions to the free flow of commerce as defined in the Act. There is not a line 
in the statute to warrant the conclusion that it is any part of the policies of the Act 
to encourage employees to resort to force and violence in defiance of the law of the 
land. ...” 

123. In labor disputes within the federal jurisdiction the Norris-LaGuardia Anti- 
Injunction Statute, 29 U.S.C.A. § 101 (1956), applies, but it contains no definite time 
limitations. Under § 4, certain union conduct cannot be enjoined, but this is not involved 
at present. The state acts are not all identical, but the applicable statute in New York, 
N.Y. Civ. Prac. Act § 876-a, shows that only six-month injunctions may issue, with a 
second like period granted if required. 

124. Senn v. Tile Layers Union, 301 U.S. 468, 478 (1937): “Members of a union 
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such a narrow base then of necessity something had to give, and in 1949 
it was the over-all identification of free speech with the totality of the 
picketing situation which collapsed of its own weight.’* The baby of 
free speech-picketing identification, however, is not to be thrown out with 
the bath of objectionable consequences which flowed from the 1940 
Thornhill decision,’** and it has been our purpose not only to disclose that 
the judiciary has not so done. but also to provide a firm conceptual 
foundation for the limited identification which Justice Brandeis sug- 
gested. In and to the extent that picketing is and can be identified with 
free speech, the conjunction is nevertheless narrow and easily capable 
of being shaken loose by certain types of obnoxious union conduct or 
goals. These possibilities have likewise been discussed but, withal, there 
still remained the identification concept as the nexus from which corol- 
laries and inferences stemmed. 

The political view of picketing requires that to the extent that labor- 
management relations are involved with industrial democracy the union 
must be permitted to present its views. This may be designated as in- 
formational or educational picketing when directed at employees to con- 
vince them of the souridness of the union’s position, to have the employ- 
ees vote for the union, or otherwise to influence the minds of the em- 
ployees.’** Of course a fact question may immediately arise, for if the 
employer or the picketed person claims that such picketing is merely a 
cloak to mask a hidden intent to coerce then the picketing must be 
partially or totally forbidden. A claim, however, is legally insubstantial; 
a fact must be found, with findings drawn from and based upon evidence 
or conceded facts. Thus, politically, the free speech-picketing identifica- 
tion is the general rule unless either the picketing facts themselves, or 
the proof which the picketed person presents, or both, disclose that in a 
particular situation the picketing contains bad ‘“‘pluses” which either 
themselves are to be enjoined or, as heretofore shown, drag down even 
the pure and the good union conduct in a total blackout of all picketing. 

The economic view of picketing permits some form and degree of 
economic coercion to be engaged in by entrepreneurs against entrepre- 
neurs and, to the extent that wage earners seek a larger share of the 
profits of industrial production and distribution, they, too, for these 


might, without special statutory authorization by a State, make known the facts of a 
labor dispute, for freedom of speech is guaranteed by the Federal Constitution.” 

125. See, eg., Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949). 

126. See note 46 supra. 

127. See, e.g., the NLRB’s views as to the campaigning it will permit in representation 
elections, based upon the concept that such an election is patterned upon a political one. 
Bonita Ribbon Mills, 87 N.L.R.B. 1115 (1949), reiterating views expressed previously in 
General Shoe Corp., 77 N.L.R.B. 123 (1948). 
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limited purposes, may be classed as entrepreneurs.’** Just as the primary 
employer may compete with an entrepreneurial rival by cutting prices, 
or insist the workers accept a cut in wages, or require a union to organize 
his competitor, so too may the organized workers compete with their 
own employer, or the employer of the unorganized, to obtain higher 
prices for their efforts. Economic coercion of a sort is necessarily 
found in and is inherent in every entrepreneurial decision and activity, 
so that if coercion qua coercion were to be outlawed all business would 
have to be eventually socialized, that is, the government cannot act 
illegally against itself. Just as the Sherman Antitrust Act of 1890 sought 
to put “reasonable’”’’® restraints upon the coercive tactics practiced by 
the entrepreneurs of that day, and just as the subsequent antitrust 
amendments continued so to attempt, so do all of these enactments 
confess that economic coercion is permitted via rules and limitations. 
Unions do not engage in conduct which is unknown at both the common 
law and in the modern statutes when they picket and thereby coerce 
economically; they have merely adopted and adapted a method used for 
centuries by their employers. The real question is what limits are to be 
placed upon this method of economic coercion, and here we revert to the 
previous analyses of the good and the bad “pluses” and the consequences 
flowing from them. 

This political and economic analysis of picketing may be conceded, 
and informational and educational picketing may admittedly be sub- 
sumed under limited free speech concepts geared to either or both of 
these aspects, and yet a rather important type of picketing still remains 
to be discussed, namely, organizational picketing. Informational and 
educational picketing have this in common with organizational picketing, 
that all may be directed at the employees of the primary employer, al- 
though informational picketing may also be directed at the employees 
of other employers, the consuming public, or to the world in general. 
Generally, informational picketing seeks only to present facts and in- 
formation to individuals, permitting them to do as they please once they 
have obtained the facts; educational picketing goes slightly farther and 
seeks to do something more, to influence the recipients of the facts or, 
simply, educate employees to the advantages of unionism via the facts 
and through appeals; organizational picketing, however, assumes either 
or both of the above situations has occurred, or else is indifferent to 
their- presence, and seeks actively to have the employees organize into 
or join a union. It can be seen that we progress from the inactive, to the 


128. See Forkosch, Antitrust and the Consumer c. I (1956). 

129. See, on the judicial amendment of the Act by the incorporation of the “rea- 
sonable” concept, Forkosch, Reason and Reasonableness iri the Supreme Court’s Interpre- 
tations of the Sherman Act, 21 Brooklyn L. Rev. 208 (1955). 
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slightly active, to the wholly active aspects of union conduct and desire, 
although different goals may be involved, for example, informational 
picketing may be used to inform consumers and others of conditions, or 
to inform employees of certain facts existing elsewhere; educational 
picketing may be used to educate the employees to the advantages of 
unionism, and this union in particular, or it can be used to educate them 
concerning their labor rights in general, or to educate them as to condi- 
tions in the industry; organizational picketing, of course, is primarily, if 
not solely, directed at organizing the employees. 

Informational and educational picketing seemingly do contain elements 
of political free speech, and insofar and to the extent that such ele- 
ments can be preserved the identification concept protects these aspects 
of the picketing. It is not impossible to visualize pickets with placards 
or throw-a-ways which contain statements such as, ‘There is no strike 
here,” “We are not picketing the employer,” “Local X has no grievance 
or labor dispute with the employer.” Such disclaimer of a labor dispute 
by a union is not difficult to require, judicially, and the only question 
really remaining is whether, regardless of the disclaimer, there never- 
theless remains some degree of economic coercion which itself must be 
prevented. Two short answers are possible to this question, First, a 
question of fact is involved, and since a general answer cannot be given 
we must await the trial of each case before the details can be spread 
before us. It is generally understood that the union will cry no economic 
coercion, and the employer will insist that there is economic coercion, 
so that claims as such may be disregarded. For example, in one case the 
employer sought an injunction against organizational picketing, contend- 
ing he was being economically damaged and thereby coerced into in- 
fluencing his employees to join the picketing union, but the two day trial 
disclosed that no falling-off in patronage had occurred and that the claim 
of financial injury was specious.’** Whatever economic coercion exists 
is therefore the subject of proof, not claim, and this brings us to the 
second of our two short answers. The existence of coercion does not 
necessarily require a cessation of picketing. We have already seen that 
the political and economic aspects of picketing must be distinguished, 

130. The case is Wood v. O'Grady, 307 N.Y. 532, 122 N.E.2d 386 (1954), analyzed 
and discussed in Forkosch, The Status of Organizational Picketing in the State of New 
York, 6 Lab. L.J. 42 (1955). See, however, Plattsburgh Ready-Mix Concrete Co. v. 
Wright, — Misc. 2d —, 164 N.VY.S.2d 934 (Sup. Ct. 1957), where the union contended 
its picketing was organizational but the court found it to be for the purpose of compelling 
the plaintiff-employer to hire union members and to recognize it as the bargaining repre- 
sentative even though plaintiff’s employees did not so desire it. Wood v. O’Grady has 
had repercussions in New York, as instanced by the efforts of entrepreneurial groups to 


legislate an anti-picketing ban where organizational picketing is used coercively. See N.Y. 
Times, March 22, 1957, p. 1, col. 4, 
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and what is now involved isthe latter. But there is always coercion 
present in economic affairs, and the basic problem is not its presence 
or absence but, admitting its presence, is it the kind and degree of 
coercion which must be stopped, regardless of all other considerations? 
Or, as we have analyzed it, does the maxim damnum absque injuria 
apply? Our conclusions, given above in the analyses under the several 
subdivisions, need not be repeated here, but one caveat should be ex- 
plicated. 

There is a distinction which can be drawn between coercion in fact 
and coercion in law. Put differently, we can distinguish between coercion 
which is proved as a fact or through factual inferences of a reasonable 
and rational natyre which flow without distortion from the proved facts, 
and coercion which the judge will hold to be present because, although 
the proved facts do not directly or rationally so disclose or permit the 
inference to be drawn, he so “feels,” or “generally accepted opinion so 
holds,” or he sees “no basis for distinguishing” between the two. This 
latter form of coercion is, in effect, a policy determination by the judiciary 
which may be of a narrrow type and restricted vertically to the facts, 
or generalized and made applicable horizontally to all situations. When 
narrowly and exceptionally applied the public interest is not really in- 
volved, but when a general rule of conduct is formulated then, prac- 
tically, judicial legislation is involved. Depending upon the times and 
the situation, this “law’’ may be denounced, accepted, or, if possible, 
legislatively declared, reversed, or modified. In any event, as between 
coercion in fact and coercion in law the clear-cut former has always been 
denounced by virtue of our common law history and mores, whereas the 
latter is necessarily vague and subject to forces which are economic, po- 
litical, psychological, and downright personal. Coercion in law thus 
becomes a tool which, impossible of refutation, may be misused and mis- 
applied. Since the judges or the quasi-judicial labor boards have it within 
their power to reject or to find such coercive presence flowing as a matter 
of law from the mere fact of picketing, regardless of its whys or where- 
fores, it is not beyond the realm of possibility that uncritical adjudicators 
will so hold; which means that the Supreme Court ultimately will be re- 
quired to set policy one way or another unless, of course, it is a valid 
statute which is otherwise now being adumbrated. 

What is really the bone of contention today is not informational or 
educational picketing but organizational picketing, that is, when the 
union seeks to organize the unorganized employees.*** Here the employer 


131. There are various other types or classifications of picketing which might be ana- 
lyzed, e.g., “recognition picketing,” which occurs when the picketing is for the object of 
compelling the employer to recognize the union. See, e.g., note 108 supra. This type of 
picketing may or may not be permissible, eg., the union is a minority one and there- 
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is seemingly caught between two forces, union and governmental. The 
union desires that the employees join, willy-nilly, but the government 
has statutorily given these employees complete freedom of choice. If 
the union coerces them directly though violence or indirectly by implied 
threats of future consequences the police power steps in; if the employer 
coerces them he commits an unfair labor practice. The union may never- 
theless seek to act upon the employer to bring his powers of persuasion to 
bear upon his employees, especially if they prove reluctant to the union’s 
blandishments, and thereby ease the organizing burdens. Assuming 
the employer refuses so to do, how can the union pressure the employer 
to pressure the employees? Eschewing violence and direct action of a 
similar nature, the economic consequences of a picket line may suffice.’ 
In this sense, therefore, picketing becomes a means of coercing an em- 
ployer to coerce the employees to join the picketing union, and in this 
method for this tentative and ultimate end the picketing should be en- 
joined. But here we have assumed the coercive aspects to exist; what 
if these are completely absent? We are then left with picketing which 
is directed toward influencing the minds of the employees by good and 
fair means, so that informational and educational aspects are really in- 
volved. If economic damage to the employer flows therefrom it must be 
endured as a risk of doing business is, as when a competitor reduces 
prices and causes the employer losses in sales and profits. First, however, 
the facts of the picketing must be developed, that is, what kind of picket- 
ing is it, for what purposes, and how is it being conducted,’** And when 
these facts are found then the questions arise whether, assuming any 
coercion is present, is it so small and insignificant that the de minimis 
concept may apply, or if not, then is it the kind and degree of coercion 
which society feels should nevertheless be permitted because the long 
term consequences are better for the public interest? Policy, of course, 
is now being set, whether by the legislature or by the judiciary. 

We have just stated, in the previous paragraph, that “the economic 
consequences of a picket line may suffice’ to pressure an employer to 
pressure the employees. Pressure, or coercion as such, is not automati- 
cally to be equated with illegalities or unlawful acts; as we have seen, 


fore has no statutory claim to represent all of the employees. See. notes 133, 135, infra. 
Whether such picketing is termed recognition, organizational, or otherwise is or involves 
a process of judicial rationalization, i., when the judges desire to enjoin the conduct 
they term it recognitional picketing, whereas it is termed otherwise when they desire to 
permit it. Vladeck, Organization and Recognition Picketing, 8th Ann. Conf. on Labor 
207 (1955); see also Benetar, Organizational and Recognition Picketing, id. at 199. 

132. See, e.g., note 108 supra, and the views of the Federal Labor Board in this respect. 

133. In the Curtis Brothers case, Lab. Rel, Rep. (41 L.R.R.M. 1025) (Oct. 30, 1957), 
the Board specifically found as a fact that the union’s purpose was coercive, and that the 
employees were likewise so affected. 


PICKETING AND BOYCOTTS 49 


economic pressures and coercions may be upheld and permitted when 
society’s best interests so require. It is therefore required that distinc- 
tions be drawn between permitted and denounced coercive acts, and this 
is a function of a state’s policy-making bodies, subject to the Federal 
Constitution’s over-riding requirements.’** More importantly, the factual 
issue becomes predominant in determinations whether the pressure is di- 
rected against the employer alone, the employees alone, or against both; 
and, as above mentioned, whether the coercive thrust against the employ- 
er spills over onto the employees’ heads and thereby pressures them. In 
this last aspect there is also included a violation of Taft-Hartley sec- 
tion 8(b)(1)(A), so that common-law concepts may here be addition- 
ally strengthened by statutory commands. The Federal Labor Board 
has apparently just held that picketing of an employer by a minority 
union which results in an “economic hurt” to him must, as a matter of 
law, be held to damage the employees and therefore coercive and viola- 
tive of their rights under the cited section.’® 


134. See, e.g., International Brotherhood of Teamsters v, Hanke, 339 U.S. 470, 474-75 
(1950), quoted in note 42 supra. 

135. Curtis Brothers Inc., Lab. Rel. Rep. (41 L.R.R.M. 1025) (Oct. 30, 1957). This 
case is probably one of the most important pronouncements of the Board in this free 
speech-picketing area in recent years. As such it will have repercussions far beyond its 
factual borders. As of this writing it would appear, superficially, that another Thornhill- 
Giboney cycle may eventuate unless the Curtis opinion is analyzed carefully and con- 
fined to its facts. 

In that case the Board did not say, nor did it hold, that as a matter of law any 
picketing of an employer by a minority union necessarily involved coercion of employees 
and was therefore violative of § 8(b)(1)(A) of the Taft-Hartley Act. The Board there 
found as a matter of fact that the union’s entire conduct was permeated by a coercive 
thrust at and against the employer and likewise factually involved, inferentially, the em- 
ployees. E.g., the Board stated that “. . . minority picketing, even for organizational 
purposes, exerts a coercive force upon the employees who prefer to work. Such a case, 
therefore, may well require a balancing of the right to organize against the right to be 
free of restraint in the selection of a bargaining representative. That situation is not 
presented in this case and we do not pass upon it . . .” until it does arise. Id. at 1028. 

Thus the instant Curtis situation did involve inferred factual coercion of the employees 
and so was violative of the statute. The Board specifically held that “on this record, 
we conclude once again that the Union was at all times . . . seeking to win recognition 
by the Company.” Minority picketing thereby harmed the employer and spilled over 
onto the employees, as we have noted, and thus a statutory violation occurred. Id. 
at 1025. 

As to other types of picketing, however, no conclusion could be drawn, and none was 
attempted. As we have seen, the facts determine everything; assuming no factual coer- 
cion attempted, desired, or sought, then organizational picketing, insofar as the political 
aspects of free speech are involved, is to be upheld; insofar as the economic aspects in- 
volve economic coercion, public policy necessarily enters and a balancing of interests 
permits some degree of coercion, i.e, damage or financial harm to the employer. From 
this point of view the admitted harm (coercion) does not thereby spill over onto the 
employees, as was the thought in the Curtis Brothers case. 
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The factual question is not of great importance for us; rather, it is the inference drawn 
by the Board concerning factual coercion upon the employees by virtue of the damage 
done to the employer by minority picketing. Whether this inference is a permissible one 
depends upon its rationality, as is discussed in Western & A.R.R. v. Henderson, 279 US. 
639 (1929), and like cases; to this writer such an inference based upon the Curtis facts 
seems entirely reasonable and rational and, where facts exist analogous to that case, 
should again be applied. But this is a far cry from a like inference being applied to 
a different factual basis, namely, where the picketing does involve political aspects, as 
we have analyzed them, and coercion as such is absent. A finding that employees have 
been coerced would now be unreasonable and not conducive to sound judicial thinking. 
Of course we speak of a violation of the statutory prohibitions upon unions; absent this 
section, factual coercion must be somewhere present, and this does not require that em- 
ployees as such be coerced where employers can show coercion upon them. 

It must not be overlooked, and emphisis should be given to the fact, that in the Curtis 
Brothers case there was an absence of direct evidentiary facts upon which to base a fac- 
tual conclusion that the new picketing was actually designed for coercive or “blackmail” 
purposes. The Board was thus compelled to utilize its expert knowledge and to rational- 
ize or draw a reasonable inference from the totality of the factual situation. In other 
words, if no prior proceedings were able to be utilized, could the Board infer, solely from 
the alleged organizational picketing, that its purpose or its net effect was coercive? A 
factual inference of factual coercive purpose cannot ordinarily be so drawn (see, e.g., 
analysis of substantial evidence rule and the findings therefrom in Forkosch, Adminis- 
trative Law c. XIV (1956)), but the question of its effect is different. Thus in the Curtis 
Brothers case the Board held, and properly so because of the factual situation, that 
while the picketing did not directly coerce the employees it did do so indirectly via the 
economic harm foisted upon the employer, this now spilling over onto the employees. 
There is analogous authority for this approach. 

For example, in NLRB v. Better Monkey Grip Co., 243 F.2d 836, 837 (5th Cir, 1957), 
cert. denied, — US. — (Oct. 28, 1957), the discharge of a supervisor for giving testimony 
adverse to his employer was held a violation of Taft-Hartley § 8(a)(1) because the 
Board was warranted in concluding that there was interference and coercion of the 
non-supervisory employees, citing NLRB v. Talladega Cotton Factory, Inc., 213 F.2d 
209 (Sth Cir. 1954), and referring to Pedersen v. NLRB, 234 F.2d 417 (2d Cir. 1956). In 
the Talladega case two supervisors were discharged because of “their failure to prevent the 
Union from becoming the bargaining representative of” the employees. “In these circum- 
stances . . . the discharges plainly demonstrated to rank and file employees . . . [and] the 
net effect of this conduct was to cause non-supervisory employees reasonably to fear that 
the Respondent would take similar action against them if they continued to support the 
Union,” Supra at 214, n.4, giving quotations from Trial Examiner’s and Board’s conclu- 
sions. 

Separate and apart from the factual bases found in the Curtis Brothers case we must 
ask what the Labor Board’s decision would have been if merely minority organizational 
picketing had been the fact, ic., no background of factual coercion. If there is factual 
coercion, direct or inferred, then obviously a question of statutory violation may arise, 
distinct from that of a common-law violation. Thus in Alloy Mfg. Co., Lab. Rel. Rep. 
(41 L.R.RM. —) (Nov. 7, 1957), the Board felt that the “same underlying considera- 
tions” which denounced “minority picketing for exclusive recognition” in the Curtis case 
now required it to conclude that “picketing by a minority union for purposes of ob- 
taining a union shop agreement” violates § 8(b)(1)(A) in that it is also picketing for 
an illegal objective, ic., an end condemned by the cited section. In addition, the Board 
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Regardless of the basis upon which picketing may or is to be identi- 
fied with free speech another factor intrudes, namely, without picket- 
ing what else is left for organized labor except the strike or the legisla- 
tive process? If these are the only practicable alternatives, then are we 
not asking for economic instability and the very thing which the labor 
statutes are designed to overcome, obstructions to the free flow of com- 
merce? And, eventually, may not the government be required to seize 
all productive and distributive facilities if and when these are so eco- 
nomically immunized as to be a drag upon the nation?’** For labor will 
not beg and keep begging for legislation and simultaneously withhold the 
strike weapon if such legislation is denied. Pragmatically, the lesser of 


now also held that: “As the restraint and coercion brought to play upon the employees 
is an economic one through curtailment or extinction of their employer’s business, it is 
not really material whether the pressure is applied through the act of picketing, and there- 
by hurting the business, or by other equally direct and effective techniques. Thus, ap- 
peals to consumers and ‘we do not patronize’ lists contain the same threats to the em- 
ployees’ livelihood as does picketing. Like picketing, they are concededly aimed at 
hurting the employer economically by blacklisting him in the estimation of those per- 
sons among whom he earns his living, and whose dealings support his business operations. 
And, as in the case of picketing, to the extent that the employer suffers the economic loss 
that the Union seeks to inflict, the employees’ earnings are threatened with diminution, 
and their very jobs endangered. We see no basis for distinguishing appeals made orally 
to consumers or away from an employer’s premises from the self same appeals addressed 
to consumers by way of a picket line. The intended and necessary effect of each type of 
appeal is the same—to threaten the employer’s business and necessarily the employees’ job 
security.” 

Thus a statutory violation occurs when a consumer boycott is sought by a minority 
union which desires a union shop, but this is because of the interpretation and reasoning 
of the Board based upon the cited law. In the absence of such a denounced end, e.g., 
recognition or a union shop, and if the minority union pickets solely and purely for or- 
ganizational purposes, then obviously some economic harm may, and generally will, bear 
upon the employer. This, as a matter of law, both common and statute, is no reason to 
enjoin the picketing. Now, however, can the Board infer, factually, a spilling over of 
the employer’s harm onto the employees? The Board, in the second paragraph of this 
note, has refused to answer this question as of this writing. The Curtis reasoning, if 
accepted here, permits this inference but, it is submitted, this reasoning is strained, un- 
reasonable, and irrational under our assumed facts. In our interdependent economy 
damage spreads until the de minimis rule must be invoked, but does a legal “injury” neces- 
sarily result because of such damage? And even if it does, is it to be borne as a neces- 
sary price we pay for our form of economy and democracy? From a policy point of 
view, the answer must permit the picketing, even though a statute be involved, and if the 
Beard so interprets the statute as to denounce this form of picketing then the statute, 
in this respect, should be held unconstitutional. Obviously, from this approach, the 
state common law and the federal judges will uphold such organizational picketing as a 
manifestation of free speech as heretofore discussed. 

136. E.g., seizure makes the workers governmental employees who cannot strike against 


their new employer (see note 113 supra) as in United States v. United Mine Workers, 330 
US. 258 (1947). 
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the evils is the halo-ing of picketing if and when it is kept within reason- 
able limits. The setting of these limits, as already seen, are functions of 
the federal and state governments, and policy considerations generally 
enter into and determine their type and their character. Usually a balanc- 
ing of consequences will be the basis upon which legislation will be 
fixed and the judiciary likewise so acts when the legislature has not 
spoken, The objection that because numerous subjective elements enter 
into the picketing situation then no general rule can be fashioned, and 
so no free speech identification should be made, is not sufficiently cogent 
to warrant treatment at this late stage. Everything heretofore said dis- 
closes that the judiciary must first obtain the facts, which it has been 
doing for centuries, and then upon these found facts make its decisions. 
It is this policy with which we have been concerned, and our fundamental 
conclusion is that free speech must be identified in some respects with 


picketing. 
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2. PICKETING AND THE FIRST AMENDMENT: “FULL CIRCLE” 
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Picketing and the First Amendment: 


“Full Circle” and “Formal Surrender” 
By BERNARD L. SAMOFF 


There are serious doubts concerning the allowable limits of 
picketing. An important Supreme Court decision rendered in 
1957 upheld a state injunction against picketing, The aythor 
analyzes that decision and others handed down by the Court 
in the past. He is Chief Labor Management Relations Examiner 
in the Philadelphia office of the NLRB. The views expressed 
herein are those of the author and must not be taken as the 
official pronouncement of the NLRB or its General Counsel. 


ISSENTING Justice Douglas, jomed 

hy Chief Justice Warren and. Justice 
Black in the most recent Supreme Court 
decision upholding a state injunction aguinst 
picketing, characterized the majority opin- 
ion by saying: “The Court has now come 
full circle. ‘Today, the Court signs 
the formal surrender.”* A less extravagant 
conclusion, based upon review of Supreme 
Court picketing cases since Thornhill? was 
expressed by Professor Albion Guilford 
Taylor when he observed that “while the 
Thornhill doctrine, which placed peaceful 
picketing in the category of legal behavior 
protected by the constitutional right of 
free speech, is still fundamentally accepted 


ly the Supreme Court must 
finally conciude that picketing m America 
today has less chance of being perniitied 
by the courts than it had thirty years ago.” * 

This paper undertakes 10 suryey and dis- 
cuss brigthy the Supreme Court decisions 
before and after Thornhill in order ta 
evaluate Justice Douglas’ “full circle” and 
“formal surreuder” opinion. Un addition, 
some consideration will he given to) the 
impact of thy Taft-Uathy Act and the 
Supreme Cowit’s pre-emption decisions ax 
thy bear upon protected 
picketing. The paper concludes with some 
personal observations about. the constitu- 
tional status of pi¢keting today. 


‘International Brotherhoud of Teamsters, 
Local 695 (AFL) v. Vogt, 32 LaBoR Cases 
170,770, 354 U. S, 284 (1957). aff'g 29 LaBor 
Cases § 69.747, 270 Wis. 315, 74 N. W. (2d) 749 
(1956) 


2 Thornhill Alobanw, 2 LaBor Cases 
f 17.059, 310 U. 8. (1840). 

‘Albion Guilford Tayior. Lubor and the 
Court (privately printed, 1997). pp. 
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Picketing Prior to 1937 


Picketing was yenerally considered nn- 
lawiul by the courts in the early part of 
this century. Tie legality of picketing did 
not then depend upon its purpose or its 
method. Pickcting was neither justified be- 
cause the strikers were trymg to raise their 
wages nor condemned primarily because 
it happened to he picketing by nonem- 
plovees of “strangers.” Neither violence, 
whether absent or present, nor the number 
of pickets determined the legality of picket- 
ing. All picketing, with few exceptions and 
without reference to its many forms and 
characteristics, was usually considered a 
tort and, therefore, unlawinl However, by 
the beginning of the 1930's the courts began 
to differentiate between picketing which was 
peaceiul and that which was not, and be- 
tween employee and nonemployee picketing. 
Peaceful picketing of employees was accorded 
a legal status. It is presumed that in addi- 
tion to other factors the judicial view changed 
because of a phrase in Section 20 of the 
Clayton Act of 1914 which forbade the 
use of a restraining order prohibiting any 
person or persons “from peacefully per- 
suading any person to work to abstain 
from working.” 

Two Supreme Court decisions in 1921 
helped to clarify to some degree the legal 
uncertamties surrounding picketing. In Traux 
v. Corrigan,* Chief Justice Taft held that mass 
picketing was in conflict with the consti- 
tutional guarantees of liberty and property. 
The Court did not recognize picketing as 
embraced within speech” in its first con- 
sideration of picketing and constitutional 
liberties protected fram state interference 
through the Fourteenth Amendment. In- 
stead, the Court invalidated an Arizona 
unti-injunction statute which prevented the 
employer from securing an injunction against 
picketing conducted by a union of restaurant 
workers and former employees. Contrary 
to the Arizona Supreme Court, which 
found peaceful picketing for a lawful pur- 
pose, the Court found no “lawful persuasion 
or inducing” but a clearly unlawful invasion 
of property rights. “Here,” observed Chief 
Justice Taft, “is a direct invasion of ordi- 
nary business and property rights of a 
person, unlawful when committed by any- 


one, and remediable because of its other- 
wise irreparable character by equitable 
process.”* The Court reasoned that if the 
Arizona statute purporte! to withdraw all 
remedies fur the picketing (wrong), it 
violated the due process clause of the 
Fourteenth Amendment. and that if it 
merely withdrew the equitable remedy, 
there was a denial of equal protection of 
the laws. In his dissenting opinion, which 
is now ote of the classics of labor law, 
Justice Brandeis focused attention upon the 
rights of private property and of picketing: 


_ “The employer has . a legal right 
to carry on his business for profit ~~ 
This right be it called liberty or 
Pproperty—has value, and he who interferes 
with the right without cause renders him- 
self liable. But for cause the right may 
he interfered with and even be destroyed. 
Such cause exists when, in the pursuit of 
an equal right to further their several in- 
terests, his competitors make inroads upon 
his trade, or when suppliers of merchandise 
or of labor make inroads upon his profits.” 

Notwithstanding the sweeping views of 
the majority in Trauwx, the Court, also in 
1921 but earlier in its term, defined “‘peace- 
ful picketing” and prescribed conditions 
under which it might be considered legal. 
In American Steel Foundaries'’ Chief Justice 
Taft held that peaceful picketing had to 
do (1) with the number of picketers, “one 
representative for each point of ingress and 
egress’; (2) with the place of picketing, 
specifying that the employer .should not 
be obstructed in access to his place of 
business; and (3) with the behavior of the 
picketers, “persistence or dogging” 
being condemned as well as “abusive, li- 
belous or threatening” language." 

The American Steel Foundaries case be- 
came the prevailing guide as to the legality 
of picketing for the next 16 years. From 
1921 to 1937 it was generally thought that 
picketing could be forbidden or restrained 
in instances where the pattern of behavier 
failed to conform to the specifications laid 
down in the afore-mentioned case. How- 
ever, this judicial approach was altered by 
the passage of the Norris-LaGuardia Act 
of 1932 which gave Congressional approval 
to peaceful picketing. Many states en- 


4 257 U.S. 312 (1921). 

‘Freedom of speech was not absorbed undcr 
the Fourteenth Amendment as a limitation on 
state power until Gitlow v. New York, 268 U. S. 
652 (1925). 

* 257 U. S., at p. 385. 

t American Steel Foundaries Company v. Tri- 
City Central Trades Council, 257 U. S. 184 
(1921). 


* While the Court did not. in either Traux or 
American Steel F oundaries, draw any lega! con- 
clusions from the fact that in the former case 
nonemployee «or former employees picketed 
while in the latter case only employees picketed, 
this distinction becomes significant In later 
cases. 
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acted “little Norris-LaGuardia acts,” and 
peaceful picketing was specifically legalized 
under a Wisconsin statute. Courts began 
to find that one of the aims of picketing 
was an aspect of communication. 


This view came to the fore in the Senn 
case® where the Supreme Court held that 
the due process clause of the Fourteenth 
Amendment did not forbid Wisconsin from 
authorizing peaceful stranger picketing by 
a union that was attempting to unionize 
employees and to induce their employer 
to refrain from working in his own busi- 
ness. While Justice Brandeis’ majority 
opinion (5 to 4)‘did not indicate speci- 
fically that picketing was a form of con- 
stitutionally guaranteed freedom of speech, 
he did say that “members of a union might, 
without special statutory authorization by 
a State, make known the facts of a labor 
dispute, for freedom of speech is guaran- 
teed by the Federal Constitution.” ” Justice 
Butler, speaking for the dissenting “Quads,” 
concluded that the \Wiscomsin. act was re- 
pugnant to due process and equal protection 
and that “peaceful picketing for unlawful 
purposes are beyond any lawful sanetion.” 
It is interesting to note that the picketing 
in Senm was in support of a closed shop 
and that the pickets were nonempfoyees. 


From Thornhill to ‘‘Full Circle’’ 


Thornhill, cited above, is, of course, a land- 
mark in labor law relating to picketing.” Ln 
easence, the issue was whether or not thie 
Alabama statute, under wiich peaceful 
picketing had been enjoined, conflicted with 
the guarantee free speech in the First 
Amendment as asdimilated by the due 
process clause of the Fourteenth Amend- 
ment, In his majority opinion, Justice 
Murphy held that a@ statute which prevents 
the peaceful dissemination of facts con- 
cerning a labor dispute is in viclation of 


the freedom of speech guaranteed in the- 


Constitution. He: made it clear that a state 
may pass a law which is intended to pre- 
vent violence and breaches of the peace, 
but he emphasized that labor has the lawful 
right to discuss grievances and present its 
demands upon employers before the public 
under its free-speech right. Justice Murphy 


described peaceful and expository picketing, 
the sort of picketing declared’ unlawful by 
the Alabama statute, in these words: 


“Section 3448 has been applied by the 
State courts so as to prohibit a single in- 
dividual from walking slowly and peace- 
fully back and forth on the public sidewalk 
in front of the premises of the employer, 
without speaking to anyone, carrying a 
sign or placard on a staff above his head 
stating only the fact the employer did not 
employ union men affiliated with the Ameri- 
can Federation of Labor; the purpose of 
the described activity was concededly to 
advise customers and prospective customers 
of the relationship existing between the em- 
ployer and its employees and thereby to 
induce such customers not to patronize the 
employer.” 


Thornhill assimilated picketing to com- 
munication of ideas constitutionally protected 
by the First and Fourteenth Amendments. 
This doctrine embraced unequivocally the 
clear and present danger test.” It held that 
resulting inconvenience and economic loss 
from labor picketing would not overcome, 
by and in themselves, the clear and present 
danger standards which otherwise must first 
be met before prescribing the exercise of 
fundamental First Amendment guarantees. 
Thornhill raised picketing as a means of 
freedom of expression to a “preferred” po- 
sition—a pedestal from which it was toppled 
slowly, particularly after the deaths of Jus- 
tices Murphy and Ratledge in 1949. 


The Thornhill decision was a notice to all 
states that henceforth they were not to 
legislate against peaceful picketing “whether 
engaged in singly or in uumbers,” whether 
it occurred on company property or on the 
public highway, and whether it inconven- 
ienced the employer, The states were to 
consider such peaceful picketing a medium 
of communication. with constitutional rights 
comparable to those enjoyed by advertisers 
who inform through billboards, newspapers 
and radio.” 


In its Thornhill decision the Supreme 
Court placed picketing on a lofty plane. It 
had gone far in denying to a state, in keep- 
ing with local legislative desires, the power 
to regulate picketing. For many this was 


*Senn v. Tile Layers Protective Union, 1 
Lapor Cases 1 17,023. 301 U. S. 468 (1937). 

U.S., at p. 478. 

» By this date the Court had already recog- 
Miged that the right of workers to organize a 
wanton was a fundamental! right protected by 
the First Amendment (NLRB v. Jones & Laugh- 
lin Steel Corporation, 1 Lasor Cases 17,017, 
301 'U. S. 1 (1937)). 


“ First enunciated in Schenck v. U. S., 249 
VU. S. 47 1919). 

3 Thorakill was affirmed in another decision 
issued on the same day (John Carlson v. The 
People of the State of California, 2 Lasor 
Cases { 17,060, 310 U. S. 106 (1940)). - 
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not only an incalculable blow against states’ 


rights but also a shielding of picketing by 
erecting a preferred constitutional barrier 
virtually impenetrable by statutory or ju- 
dicial action. However. it was not long 
before a countervailing reaction appeared. 
A substantial number of state legislatures 
and courts were hostile to Thornhill, which 
to them manifested a zeal—if not an ob- 
session—-to raise picketing as free speech 
to the highest constitutional plane. While 
state antipickcting legislation was not un- 
expected, few people thought that the Court 
would weaken Thornhill during its next 
(1941) term. This it allegedly accomplished 
in the eyes of dissenting Justices Black, 
Douglas and Reed. 

The Milk Wagon™ and Swing™ decisions 
were issued on the same day in 1941 but 
with different results. In the jormer a 
State injunction against all picketing was 
sustained because of violence. This was 
challenged by the union as an infringement 
of the freedom of speech. In answer to 
the question of “whether a state can choose 
to authorize its courts to enjoin acts of 
picketing in themselves. peaceful when they 
are cumesbed with contemporaneously vio- 
lent conduct which is concededly outlawed,” 
Justice Frankiurter affirmed the injunction 
because the picketing was entangled with 
violence. The majority specifically affirmed 
the Thornhill and Carlson decisions, but dis- 
tinguished the circumstances in the Milk 
Wagon case. The ardent desire of Justice 
Frankfurter to allow states a large degree 
of autonomy in legislation pertaining to 
picketing is reflected in this cvcerpt from 
his concluding paragraph: 


“If the people of Illinois desire to with- 
draw the use of the injunction in labor 
controversies the democratic process for 
lewislative reform is at their disposal... . 
Just because these industrial conflicts raise 
anxious difficulties, it is most important 
for us not to intrude into the realm of 
policy making by reading our own notions 
into the Constitution.” 


The minority Justices Black, Douglas, and 
Reed were caustic in their reply, saying 
that “if picketing is prohibited here, the 
right maintained in, Thornhi/l. v. Alabama 
collapses on the first attack.” They held 
that the remedy for the vivlences lies “i 


the maintenance of order, not in the denial 
of free speech.” 


In the Swing case, a union resorted to 
nonemployee picketing when it was un- 
successful in organizing Swing’s beauty par- 
lor employees. The Supreme Court construed 
the Illinois Supreme Court's affirmation of 
the permanent injunction as an explicit 
avowal that “peaceful persuasion was for- 
bidden in this case because those who were 
enjoined were not in Swing’s employ.” Since 
the injunction rested upon the view that 
picketing could be prohibited unless the 
employer's own employees are in contro- 
versy with him, Justice Frankfurter stated: 


“Such a ban of free communication is 
inconsistent with the guarantee of freedom 
of speech. A state cannot exclude 
workingmen from peacefully exercising the 
right of free communication by drawing 
the circle of economic competition between 
employers and workers so small as to con- 
tain only an employer and those directly 
employed by him, The interdependence of 
economic interests of all engaged in the 
same industry has become commonplace.” 


Justice Roberts dissented, the Chief Jus- 
tice concurring with him, on two grounds: 
(1) The libels and violence should have 
resulted in the same treatment meted out 
in the Milk Wagon case. (2) Illinois should 
be accorded the right to impose limitations 
upon picketing and to forbid stranger pick- 
eting, even if peaceful. 


Swing etched deeply the constitutional im- 
munity accorded peaceful picketing. While 
Thornhill sustained the view that a majority 
union could picket lawfully, Swing went fur- 
ther in holding that a union which repre- 
sented none of the emplovees could picket 
lawfully.“ As the issue reached the Court 
it involved an injunction interdicting pute 
communication, unaffected and untrammelied 
by any of the coercive aspects of picketing. 
The sole basis for the injunction was the 
fact that the pickets were not employed 
by the employer. Here the Court. recog- 
nized the economic interdependence of workers 
engaged in similar work, and endorsed the 
mean, of picketing-as-speech to accom- 
plish the union’s objective. Swing un- 
doubtedly marked the highwater point of 
constitutionally protected picketing. 


in 
1 Milk Wagon Drivers Union of Chicago, Local 
753 v. Meadowmoor Darries, 3 LaBor CASES 
4 51,111. 312 U. S. 287 (1941). 
3 AFL v. Swing, 3 Lawor Cases { 51,112, 312 
U. S. 321 (1941). 


* This was consistent with Section 13(c) ~ 
the Norris-LaGuardia Act which defined 

bor dispute’’ as being one ‘‘whether or a 
the disputants stand in the proximate relation 
of employer. and employee."’ Of course, the 
federal law did not apply because this was @ 
state court injunction. ‘ 
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However, soon it became evident that 
the “broad pronouncenients, but not the 
specific holdings” of Thornhill had to yield 
“to the impact of facts unforeseen,” for 
cases reached the Court in which a state 
had designed a remedy to mect a specific 
situation in order to accomplish a particular 
objective. These cases made it clear that 
picketing, even though peaceful, involved 
more than mere communication of ideas 
and, thus, could not be immanized from 
state regulation. Two cases™ were de- 
cided by the Court on the same day in 
1942. They required the Court to review 
on constitutional grounds a choice made 
by two states between competing interests 
of unions, employers, their employees and 
the public. 


In Ritter’s Cafe, Texas had enjoined, as 
a violation of its antitrust law, picketing 
of a restaurant by unions to bring pres- 
sure on its owner who had employed a 
nonunion contractor to huild his house. 
Factually it is important to note that it 
was the Carpenters union, not the Hotel 
and Restaurant Workers union represent- 
ing the owner's employees, which picketed 
the restaurant in support of its dispute with 
the contractor. These circumstances indi- 
cate that the picketing Carpenters were en- 
gaged in.a secondary boycott. Thus the ques- 
tion posed to the Supreme Court was whether 
Texas could confine peaceful picketing only 
to establishments having a direct industrial 
connection with the dispute. Justice Frank- 
furter, for the majority, concluded that 
Texas had such power consistent with the 
Fourteenth Amendment because “recog- 
nition of peaceful picketing as an exercise 
of free speech does not imply that the 
states must be without power to confine 
the sphere of communication to that di- 
rectly related to the dispute.” Accordingly, 
“Texas has deemed it desirable to insnlate 
from the dispute an establishment which 
industrially has no connection with the 
dispute,” and the Fourteenth Amendment 
does not prohibit Texas “from drawing 
this line in confining the area of unre- 
stricted industrial warfare.” In the ma- 
jority’s view this type of picketing had 
little to do with communication. 

Minority Justices Black, Douglas, Mur- 
phy and Reed emphasized that this was 
a case of peaceful picketing; the banners 
were truthful, and Texas had no law agains 
picketing as such. They failed to see the 
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distinction between this case and Swing, 
and concluded that the decision “withdraws 
federal constitutional protection from the 
freedom of workers outside an in@&stry to 
state their side of a labor controversy by 
picketing.” 

In a very narrow decision the Supreme 
Court held in Wohl that because of the im- 
possibility of otherwise publicizing a legiti- 
mate union grievance and because of the 
slight effect on “strangers” to the dispute, 
a state could not prohibit constitutionally 
a union from picketing bakeries in its efforts 
to have independent peddlers, buying from 
bakers and selling to small stores, conform 
to certain union requests. The narrow 
question presented to the Court was whether 
the conduct involved was a “labor dispute” 
under New York's anti-injunction statute. 
The Court answered the question by de- 
claring that one need not be in a “labor 
dispute” to have a lawful right to express 
a grievance in a labor matter “by publi- 
cation unattended by violence, coercion, or 
conduct otherwise unlawful and coercive.” 
Without mentioning Ritter’s Cafe, Justice 
Jackson, speaking for the Court, indi- 
cated that while “a state is not required 
to tolerate in all places and all circumstances 
even peaceful picketing by an individual,” 
the union could not publicize their dispute 
with Wohl except by picketing at the 
premises of secondary employers. Thus 
picketing under the special circumstances 
Present in the Wohl case was accorded con- 
stitutional protection. 


The now famous concurring opinion of 
Justice Douglas is unexplainable since it 
was not necessary for the basic holding. 
While the Hohl case affirmed the consti- 
tutional protection given picketing in Thorn- 
hill and Swing, the opponents of this view 
achieved an important moral victory in view 
of this language from the concurring opinion: 

“Picketing by an organized group is 
more than free speech, since it involves 
patrol of a particular locality and since 
the very presence of a picket line may 
induce action of one kind or another, quite 
irrespective of the nature of the ideas which 
are being disseminated. Hence those as- 
pects of picketing make it the subject of 
restrictive regulation.” 

Ritter’s Cafe and Wohl, while not ques- 
tioning the basic holding of Thornhill, dem- 
onstrated the Court's growing awareness 


Carpenters and Joinera Union of America, 
Locai 213 Ritter’s Osfe, 5 Lasorn Casm 
951.137, 315 U. S. 722 (19842); Bakery and 


5 Lapor { 51:138, 
MS U. S. 768 (1042). 
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that these cases involved more than free 
speech. What the Court was being asked 
to review was the balance or accommoda- 
tion drawn by the states between picketing 
that involved more than publicity and the 
competing interests of state policy.” 


As we entered the fitth decade of this 
century, much diversity of opinion existed 
regarding the constitutional status of pick- 
eting.* While Thornhill, Swing and Wohl 
had established the constitutional expres- 
sion that picketing was a form of free 
speech protected under the Fourteenth 
Amendment against state prohibition, there 
were occasional glimmers suggesting less 
than absolute immunity. By the time the 
Taft-Hartley Act was passed on June 22, 
1947, a number of states had already limited 
the area in which peaceful picketing could 
be utilized. Public dissatisfaction with too 
many picket lines for objectives viewed 
inimical to the public interest appears to 
have been one of the pressures Jeading 
to passage of the act. It proscribed vari- 
ous kinds of picketing and strikes, both in 
respects to the means used and objects 
sought, even though the right to strike was 
specifically preserved in Section 13. When 


all of these factors were combined—state 


control of picketing, limitations and re- 
strictions upon picketing, and a gradual 
erosion of constitutionally protectatt free- 
dom of speech—we c expect further 
constitutionally sustained limitations upon 
picketing on the threshhold of the 1950's. 


In Giboney ™ we have a marked illustration 
of the Court's trend to permit individual 
states to limit peaceful picketing in a va- 
riety of ways, so long as the limitations 
were not blanket prohibitions against all 
picketing. in this instance, a 1939 antitrade- 
restraint law enacted in Missouri provided 
the legal barrier to peaceful picketing. Here 
the union sought, through secondary action, 
to force retail nonunion ice peddlers to 
join the union. It requested wholesale ice 
dealers to refrain from selling to peddlers 
who failed to join the union. The union's 
apparent objective—a traditional one sought 


by all unions—was to standerdize and regu- 
late the earnings and working conditions 
of the nonunion peddiers, since the union 
already represented about 160 of the 200 
ice peddiers. Inasmuch as the unien’s direct 
picketing of these peddlers would have 
futile, it requested wholesale. ice d 

to refrain from selling to peddlers who 
failed to join the union. Either because 
of the union’s threat to picket or for their 
own economic reasons, most of the whole- 
sale ice dealers agreed to boycott nonunion 
peddlers. However, Empire refused to ac- 
cede and, consequently, the union picketed 
its premises. Since about 85 per cent of 
the truck drivers employed by Empire's 
customers were tnion members, they re- 
fused to cross the picket line. There was 
no violence and the union's placards were 
truthful. As a result of the picketing, 
Empire’s business was reduced sub3tan- 
tially, Empire obtained an injunction from 
a lower Missouri court on the ground that 
the demand of the union, followed by its 
picketing, violate the state’s law forbidding 
combinations in restraint of trade; this was 
affirmed hy the state supreme court. 


This case posed a neat question of recon- 
ciling conflicting public goals. On the one 
hand we had the union’s nonviolent and 
truthful secondary picketing designed to 
accomplish a generally acceptable economic 
objective, and on the other hand we had 
Empire’s lawful right to conduct its busi- 
ness free from picketing. How 
did the Supreme Court resolve the com- 
peting interests? 


The first question raised by the Court 
ywas whether a state might set limits of 
issible conduct, such as peaceful pick- 
eting, without encroaching upon the con- 
stitutional right of free speech. The unanimous 
opinion delivered by Justice Black left it 
to the states to decide which public goal 
would prevail. 


“Neither Thornhill nor Corisow . . . sup- 
ports the contention that conduct otherwise 
unlawful is always immune from state regu- 


In Cafeteria Employese Union, Local 302 v. 
Angelos, 7 Lamor Cases { 51,167, 320 U. S. 293 
(1943), the Court reviewed an injunction against 
a union's picketing of a restaurant, operated by 
the owners without.any employees. state 
court injunction was sustained in New York on 
the alternate grounds of no ‘‘iabor dispute’’ or 
“gntruthful placards."’ In a brief opinion, the 
Supreme Court held that the not 
‘warrant an injunction against all — and 

governed the alternate 


Dodd, 
Speech," 56 Harvard $13 (1942): 
Charles O. Picketing and 


Freedom of Speech," 

tion Journal 709 (1940); Ludwig Teller, 

eting and Free Speech," 86 Harvard 
Archibald 


gan Law Review 767 (1950). For additional 
articles discussing this subject see Guy Farmer 
and Charies G. Williamson, Jr., “Picketing and 
the Injunctive Power of State Courts—From 
35 Univeretty of Detroit Law 
Journal 431, 432 (April, 1958). 

Gidoney v. 


Bmpire 8t 
pany, 16 Caams $58 490 
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lations because an integral part of that con- 
duct is carried on by display of placards 
by peaceful picketing. In both these cases, 
this Court struck down statutes which banned 
all dissemination of information by people 
adjacent to certain pretnises, pointing out that 
statutes were so broad that they could not 
only be utilized to punish conduct plainly 
illegal but could also be applied to ban 
all truthful publications of the facts of a 
labor controversy. But in the Thorniu/! 
opinion . . . the Court was careful to 
point out that it was within the province 
of states, ‘to set the limits of permissible 
contest open to industrial combatants 


é nothing that was said in the 
Ritter opinion stands for the principle that 
speech and writings utilized as a part of cuon- 
duct engaged in only to break a_ valid 
antitrade-restraint law, render that course 
of conduct immune from state control.” 


The second question to be answered was 
whether a state had constitutional power 
to deal with combinations in restraint of 


trade, and to pass antitrade-restraint laws*: 


which constitutionally apply to combinations 
of union workers as well as combinations 
of businessmen.” Missouri could, said the 
Court, decide that such restraints of trade 
as the union imposed" were against the 
interests of the public. It was concluded, 
therefore, that Missouri’s power to govern 
in this fiekl was “paramount” and that 
“nothing in the constitutional guaranties 
of speech or press compels a state to apply 
or not apply its antitrade-restraint law 
to groups of workers, businessmen or others.” 

A precedent had been set by Giboney that 
peaceful picketing might not he employed 
to compel employers to violate constitu- 
tional state laws.” It is noted that while 
Justice Black and Justice Douglas have re- 
peatedly expressed their high regard and 
preferred standing for the First Amend- 
ment. they acknowledged here that the 
First Amendment guaranties were not ab- 
seohite. They, and the remaining Justices 
of the unanimous Court, recognized the 
traditional role of the state to regulate 
economic pressutes and the give and take 
of economic competition. However, to pro- 
tect constitutional liberties the Court he- 


lieved that a state could not be permitted, 
under the guise of regulating economic com- 
petition, to prohibit free communication 
of ideas aimed at achieving a fundamental 
right otherwise constitutionally guaranteed 
—the right to organize. 


This point is reflected in Giboncy where 
Justice Black embellished his opinion with 
certain safeguards, He framed the law and 
rule beth carefully and conservatively. For 
example, the clear-and-present danger test 
was spelled out fully and applied painstak- 
inely. The holding stressed that the success 
of the picketing would nullify a valid crimi- 
sal antitrust statute, the violation of which 
was a felony in. Missouri, Justice Black 
was prepared to enjoin all picketing be- 
cause he found that the “immediate end” and 
the “sole” purpose of the picketing was part 
of an integrated course of unlawful conduct. 
Therefore, Missouri could enjoin picketing 
whose sole objective was nothing less than 
a clear danger imminent and immediate. 
To do otherwise would make a “dead letter” 
of the Missouri statute. 


Notwithstanding the careful delineation 
of the holding, Giboney marked a retreat 
irom the preferred position accorded pick- 
eting. Implicit in the opinion is the view 
that the means used (secondary picketing) 
and objective sought (compulsory union 
membership of unwilling retail ice ped- 
ders) could be interdicted by the state 
without violating the First Amendment. 
Here the Court was called upon to weigh 
and resolve two contrasting and competing 
goals. On the one hand the union sought 
to achieve wage standardization through 
the means of secondary picketing, and on 
the other hand the state sought to elimi- 
nate restraints of trade without excluding 
from its statutory ambit combinatious. of 
workers. lt is commonly accepted that one 
of the. principal aims and functions of 
unions is “to take wages out of competi- 
tion.” Implicit in the Clayton Act, federal 
aud state laws, and numerous judicial deci- 
sions is public approval of this goal. In 
no case had the Court found that unions, 
without employer involvement, violated anti- 
trust laws where their objective was to 
establish untiorm rates of pay. However, 


Empire elected to use Missouri's restraint- 
of-trade law instead of filing secondary boycott 
(See 8(b)(4)(A)) charges with the NLRB Ap 
ape the union did not raise the question 

federal preemption. This contrasts with 
v. Anheuser-Busch, 27 
1,064 U. S. 48 (1955), where another 
obtained an injunction 
against a union under the sane Missouri stat- 


ute. However, this state court injunction was 
set axide b; the Supreme Court on the ground 
that the Taft-Hariley Act had preempted the 
field and thus ousted the state. 

2 Emanvet L. Gordon, A Footnote 
to bree Speech.’ 36 Virginia Law Review 3 
(198) lanid E. Pinsky, ‘Picketing as Free 
Speech. 98 '"nwersity of Pennsylvania Law Re- 
wew WS (1950). 
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the clement oof nonvielent picketing come 
Plicatedl the choice confronting lourt 


in Giboncy,. The twin issnes of onthet- 
ing goals and picketing ived by 
the Court when it tha’ state's 


public policy to foreclose restramts. of trade 
could not be subverted, even though the 
circumstances involved a union's picketing 
for tweform wages. Between the private 
means and cnds of the union and the public 
objectives, the Court endorsed the latter, 
so long as the state did nor ban uff picketing. 


Additional limitations on picketing were 
sustamed by the Court shortly after Gihoney. 


On May &, 1950, three decisions were 
issued sustaining state mjunctions against 
picketing. Labor unim picketing was not 
involved in the case The Cali- 
fornia Supreme Court enjoined picketing 
intended to foree certain stores to employ 
Negro workers in the same proportion (50 
per cent) as its Neer customers, On the 
basis of the Giboney decision, Justice Frank- 
furter held for the unanimous Court™ that 
the Fourteenth Amendment did not bar 
use of the injunction to prohibit picketing 
for the sule purpose of securing compliance 
with a demand that the employer's em- 
ployees be hired in pergentage to the racial 
origin of the customers. Said the Supreme 
Court: “We cannot construe due process 

. as prohibiting California from secur- 
ing respect for its policy against involun- 
tary employment on ravikl lines by prohibiting 
picketing that would subvert such policy.” 
With respect to the question of commutica- 
tion in picketing, the Court observed that 
“the Constitution doe. not demand that 
the element of commiumication in picketing 
prevail over the mischief furthered by its 
use in these situations.” Justice Frank 
furter then pyinted out that picketing was 
more than a “mode? of 
and he queted from the concurring opinion 
of Justices Black, Douglas and Murphy in 
Wohl, ‘This difference is highlighted int the 
following excerpt:™ 


“Publication in a newspaper, or by dis- 
tribution of circulars may convey the sime 


Hughes v. Superior Court of “California, is 
Cases f 65.762, 339 U. 5. 140 (10%). 
* Justices Black and Minton concurred on the 


basis of Giboney. Jvative Reed concurred be- 


cause the object of picketing was contrury to 
California Law and. thus, Gibeoney controlled. 
Justice Douglas did not participate. 

Herbert S. Thatcher and Joseph E. 
“Respect for Picket Lines,’ 32 Nebraska Jai: 
Review 25 (1952). 

International Brotherhondl of Teanisters, Lo, 
cat Hanke, 18 Lanor Cases 65.763. 329 
U. & 470 (1950). Sce Forrest B. Weinberg, 


information or imake the same. charge as 
do thise patrolling a picket line: But the 
very purpose of a picket line is to exert 
witluences, and it produces consequences, 
different from other modes of commutica- 
tion, . . The lovalties and responses evoked 
and enacted by picket lines are unlike those 
flowing from appeals by printed words,” 


However, in the two other decisions is- 
sued on the same day which invelved union 
picketing, the Court was sharply divided 
on the constitutional protection accorded 
picketing. In Jlanke® Justice Frankfurter 
wrote the majority opinion with concurrence 
hy Chief Justice Vinson and Justices Tack- 
son, Burton and Clark. He held that a state 
was not restrained by due process from 
enjoining picketing of a business condacted 
by the owner lomself without employees 
where the pickenig was designed to compel 
the owner to comply with certain union 
standards, including a union shop, [t wus 
clear that the union's conduct contravened 
the public policy of the State of Washing- 
ton. In affirming the injunction, Justice 
Frankfurter resolved the conflict between 
picketing as an aspect of speech and_ the 
power of the states tu declare a policy im 
favor of scli-emplovers and to make pickct- 
ing restrictive of self-emplovinent unlawful 
in favor of the latter.% Justice Black dis- 
sented on the basis of the Rétter’s 
decision, and Justices Minton and Reel, wm 
a longer dissent, emphasized that in this 
case the Court sustained the outlawing of 
picketing for all purposes, which was cou- 
trary to prior holdings that peaceful picket- 
ing am! truthful publicity are protected by 
the constitutional guaranty of the right of 
free speech. “They conceded that picketing 
Was more than speech and, thus, an abuse 
of picketing could lead to a “forfeiture of 
the protection of free speech.” However, 
here the complete banning of all picketing 
contrary to the constitutional protee- 
son ot free speech and violative of due 

cess under the Fourteenth Amendment.” 


Vet on the same day Justice Minton 
wrete unanimous opinion in 


“Thornhill 10 Hanke--'The Picketing Puzzie,'’ 20 
University of Cincinnati Law Review 437 (1951). 

{lotel and Restaurant Interna- 
Albaure WERB, 5 Cases 
51.132, 315 437 

* Justice Douglas didi net participate in this 
vane, 

* Building Service -mrloyees International 
Union, Loral 2? al. Gazzam, 1& Lapor 
Cases 65.764, 339 US. 58? 41950). See Donald 
BH. Wollett. “Another lieketing In 
26 Washinuton Law 169 
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sustaining an injunction against union pick- 
eting despite a challenge under the First 
and Fourteenth Amendnicnts. Although 
the employer had cooperated with the union 
in its efforts to organize the employees, the 
union, when it was unable to sign up mem- 
bers, started picketing. An injunction was 
obtained-on the ground that the object of 
the picketing, nainely, to compel the em- 
ployer to force his empluyees to jom the 
union, was contrary to the public poliey of 
the State of Washington.” In sum. he con- 
cluded that Gussum, unlike /danke, wvolved 
an abuse of picketing so that picketing 
under such circumstances lost its protection 
of free speech. Justice Black specifically 
concurred because this case “is controlled 
by the principles announced in Giboney.” Jus- 
tice Douglas did not participate. 

Three years passed before the Court again 
disposed of a case involving picketing and 
free speech. This case™ was primarily con- 
cerned with the Virginia right-to-work+4aw. 
Here the union picketed peacefully to ad- 
vertise the fact that nonunion employees 
were employed. The Virginia courts sus- 
tained the injunction on the ground that 
the union’s picketing was designed to put 
pressure on the general contractor to elimi- 
nate employees who were nonunion. The 
injunction was challenged under the First 
and Fourteenth Amendments. Justice Bur- 
ton’s majority opinion (7 to 2) directly up- 
held the constitutionality of the open-shop 
act passed in 1947, which was consistent 
with the Court’s prior holdings.” On the 
basis of Giboney, Gazsam, Hanke and Hughes, 
the Supreme Court sustained the injunction 
against peaceful picketing because such con- 
duct was contrary to the right-to-work 
Statute, 


Justices Douglas and Black dissented, the 
former making it clear that he believed it 
to be within the police power of the state 
to keep opportunities for work open to 
both nonunion and union men, and that a 
purpose to deprive nonunion men of em- 
ployment would make picketing unlawful. 
However, if it could be shown that the 
purpose was to keep union men away from 
a nonunion job, the picketing would then 
enjoy constitutional protection. He empha- 
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sized again that picketing is a form of free 
speech—"“the workingman’s method of giv- 
ing publicity to the facts of industrial life.” 
Picketing is, therefore, constitutionally en- 
titled to protection even though it incites 
to action, “for it is the aum of most ideas 
to shape conduct.” In this case he was con- 
vinced that the evidence was not clear 
enough to determine the “often narrow or 
even tenuous” line between lawful and un- 
lawful picketing. He concluded by saying: 
“It is a broadside against all picketing, the 
kind of general assault condemned by 
Thornhill v. Alabama.” 


All of the foregoing decisions, particu- 
larly those starting with Giboner, established 
a broad field in which a “state, in enforcing 
some public policy, whether of its criminal 
or its civil law, and whether announced 
by its legislature or its courts, could con- 
stitutionally enjoin peaceful picketing aimed 
at preventing effectuation of that policy.”™ 
This was emphasized in l’appas v. Stacey™ 
where the facts showed that three em- 
ployees out of 20 picketed a restaurant 
peacefully for the immediate purpose of or- 
ganizing the remaining employees and ulti- 
mately of obtaining a collective bargaining 
agreement, A Maine statute provided that 
workers should have full liberty of self-or- 
ganization, free from restraint by employers 
or other persons. On the basis of the pick- 
eting, the Maine Supreme. Court concluded 
that the union was exerting pressure upon 
the employer to interiere with the free 
choice of his employees. Such picketing, 
which caused economic loss to the business 
because the employees would not join the 
union, was enjoined. 


In the light of the prior decisions wherein 
state injunctions prohibiting picketing had 
been sustained, the Supreme Court in Pappas 
dismissed the appeal for “want of a substan- 
tial federal question.” In other words, the 
Court had settled the matter of picketing as 
an aspect of free speech, for it noted that 
“wide discretion” was allowed to a state 
“in. the formulation of domestic policy” so 
tong as there was no “curtailment of free 
speech in its obvious and accepted scope.” 
This was on the threshhold of the “full 
circle” leg? decision. Discarded in Pappas. 


“Within. the past year the NLRB has held 
\hat such picketing violates Sec. 8(b)(1)(A) and 
t2) of the act. No pre-emption contention was 
fawed in this or the companion cases. perhaps 


eeause none of the employers was engaged in 
@m type of business over which the NLRB was 
Wkely to assert juriedietion. 


Tu: 
. 23 Lapon Cases 67.462. 345 
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& Lincoia Federal Labor Union v. North- 
western irom and Metal Company, Whitaker v. 
State of North Carolina and AFL v. American 
Sash and oor Company, 16 LABOR Cases 
1 64.808 2355 S. 525 (1949). 

Intereational Brotherhood of Teamsters, 
Local o+5 +AFL) v. Vogt, cited at footnote 1. 

“28 Lawor Cases { 69.420, 151 Me. 36, 116 
Atl «24> 487 (1955), appeal dismissed, 350 
(1986). 
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Was the standard carefully drawn by 
Justice Black in Gihoncy--picketing cout 
not be eujomed by the state unless 
producing a “serious danger, imminent: cid 
imunediate,” 


“Full Circle’’ 
and ‘Formal Surrender’ 


* The latest Supreme Court exeression on 
the issue of picketing and tree -peech ts 
reflected in Vogt. When the union was 
unable to sign up any of the 15 to 20 work- 
ers emploved in a gravel pit, the wnion 
picketed, advertising the fact that the men 
were not athhated with the unien. A, a 
consequence, truck drivers refused to make 
pickups or deliveries. The employer ob- 
tained an injunction on the ground that 
there was no labor dispute and under a 
Wisconsin statute such picketing was, there- 
fore, unlawful, On appeal,-afier reconsidera- 
tion, the Wisconsin Supreme Court sustained 
the mjunction, but on another ground, It 
held that the purpose of the picketing con- 
travened another Wisconsin statute which 
prolubited such conduct where the object 
vf picketing was to cverce the employer tu 
compel his workers to joint the union, 


Justice brankfurter wrote the majority 
opinion which was concurred im by Justices 
Harlan, Clark, Burton and Brennan. Jus- 
tice Douglas’ “forma} surrender” dissenting 
opinion was concurred in by Chief Justice 
Warren and Justuce Black. 


The majority opinion was brief and to 
the point. Since the Wisconsin Supreme 
Court concluded from the stipulated facts 
that the object of the union’s picketing was 
to foree the employer to compel his workers 
te join the union, Instice Frankfurter held 
that such conduct could be enjoined. He 
pointed out that neither state courts nor 
legislatures could “enact blanket prohibitions 
against all picketing” in view of the Thorn- 
hill and Swing decisions. However, where 
the state concludes, after an investigation 
of the conduct and purposes of the picket- 
ing, that such picketing contravenes the 
declared policy o: the state, the picketing 
inay be prohibited witheut violating the 
constitutional guarantees of free speech 4- 
incorporated in the due process clause 
the Fourteenth Amendment. 


“The Court has now come full circle” 
begins Justice Douglas, as le proceeds to 
analyze and review all the decisions since 
Thornhill, He summarizes his consideration 
of the relevant precedents by indicating that 
“speech” is the core of Tugt. 


where, a> here, there is no rioting, 
tur mass pt keting, no violence, no disorder, 
uo fisticurs oe evercion—-indeed nothing 
but speech the primcipies announced in 
Thorniul) ana Swing should give the ad- 
vocacy of one sule of dispute Bérst 
Amendi cut protection,” 


Unitke the majority, Justice Douglas con- 
cluded that there was no coercion but sim- 
piy a communication of views when the 
anion picketed, advertising the nonunion 
status of the job. In his view there was no 
“clear danger, imminent and immediate,” 
and that unless the picketing was enjeoied 
the union “would succeed in making” Wis- 
consin policy or law “a dead letter.” 


Justice Douglas disagreed sharply with 
the majerity holding that the Thornhill 
trine retained constitutional vitality. He 
ended his dissent by saying: 


“Today, the Court sixns the formal sur- 
render. State courts and state legislatures 
cannot fashion blanket: prohibitions against 
all picketing. But, for practical purposes, 
the situation was when Senn was decided, 
State courts and state legislatures are free 
to decide whether tu permit or suppress any 
particular picket line for any reason other 
than a blanket policy against all picketing.” 


To achieve a balance between First, Amend- 
ment riglits and public responsibilities. Jus- 
tice Douglas proposed that “picketing can 
be regulated or prohibited only to the ex: 
tent that it forms an essential part of a 
course of conduct which the State can reg- 
ulate or prolubit.” 


In the majority’s view there is no longer 
any “substantial federal question” when 
state injunctions against picketing are chal- 
lenged under «tue process. | understand 
this to mean, as does Justice Vouglas, that 
states are free to prohibit picketing when 
it conflicts with state policy or law. ‘This 
appears to be settled doctrine fer the states, 
so long as there is no all inclusive proltibr 
tion against all picketing. ‘There noust he some 
rational connection between suppressing 
picketing and accomplishing the ~tate’s ob- 
jectives. However, what are the constr 
tutional views on the federal level? 


As previously indicated, various types of 
picketing and various objectives of picket- 
ing are deemed unfair labor practices under 
the Tait-Hartley Act. Insofar as T know 


there was only one constitutional challenge 
under the First Amendment involving picket- 
ing an:! frec speech covered by this statute: 

Burton, over the dissents of Jus- 
Reed, Douglas and Jackson, held 
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that the prohibition of picket in “see 
oudary boycotts” did not abridee the First 
Amendment. Congress, liad condermed the 
“substautive evil” of such union condnet 
in the statute, Since the Court in Guccam, 
Hanke, Giboney and Flayhes bad recoguized 
the constitutional right of states te pro- 
scribe picketing in furtheranee compar- 
ably unlawful objectives, “there is no reason 
to forbid Congress from doing likewise.” 
This decision added a new diniension to 
restrictions placed upon picketing. Here- 
tofore the Supreme Court was. concerned 
principally with the impact of state statutes 
upon picketing. However, since Augnst 22 
1047, Congress, under the Taft-Hartley 
Act, has imposed substantial federal limi- 
tations upon picketing. Consequently the 
constitutional issue surrounding picketing 
is now entangled with the federal-state con- 
flict over the regulation and control of 
industrial relations. 


The extent of ths problem was heralded 
in a mimuber of Supreme Court decisions 
before the laudmark pre-emption case. The 
O’Brien case” posed the issue of the con- 
stitutiouality of the 1949 Michigan sinke- 
vote provisions. Tgnoring this statute, the 
union struck the Chrysler corporation to 
enforce, demands for higher pay. The 
Picketing was peaceful. Because violation 
ot the Michigan law could result in crimi- 
nal penalties, the wnion instituted a suit in 
the state courts, contending that the stat- 
ute violated the due process and commerce 
clauses of the Constitution, While the trial 
court upheld the union's contentions, the 
Michigat; Supreme. Court reversed. Chief 
Justice Vinsen, his majorny opinion, 
did not meet the due precess issue but 
sustained the union on its commerce 
contentions. Since the employer was con- 
cededly in interstate commerce, the ‘lait- 
Hartley Act governed, Thus, noue of its 
provisions pornutted “concurrent state regu- 


latiou of peaceful strike. for higher wages.” 
ihe Michivan act coold not be sustamed 
roy “Congress oceupied this field and closed 
it to state regulation.” Consequently the 
picketing was lawful under the federal 


act." 

In the Garner case™ the unani- 
mots Conrt, speaking through 
Justice tao som, ruled that a state court 


ee 


Jurisdiction to enjom a union 
frou: picketing designed to coerce 
anoeny lover inte compelling employees to 
fom the union, even though such conduct 
Violated a state law. It is clear from this 
and subsequent decisions that where the 
employer is engaged in interstate com- 
merce, the state may not apply its laws 
or judicial sanctions ty limit, regulate or 
prohibit picketing. To sum up, GCurner 
held that where the union's picketing is 
cither protected or prolnbited, and any 
remedy available to the employer would 
conflict with a state remedy, the Taft- 
Hartley Act supersedes. 


Federal pre-emption has erected a well- 
fortited, but not impenetrable, roadblock 
it the way of state control of picketing.” 
The Court” has wone so far as to strike 
tlown, on the basis of pre-emption, a ‘Tenn- 
bijunetion against a union wliuch was 
peketing to. force aun employee to join the 
union. The Tennessee court found such 
picketing vielative of the Tennes-ce right- 
to-work ‘In the lights of (uppas awl 
Vogt and the pre-emption decisions, what 
is the present constitutional postore of pick- 
eting 


Ir woukl appear that a state may hnpose 
restrictions and prohibitions against union 
picketing of intrastate employers so long 
as there are no blanket enactments against 
all picketing. Of course, the state retains 
its traditional police power to deal with 
violence, mas- picketing and public safety, 


“IBEW, Local 501 NLRB, 1% Lasor Cases 
¥ 66,348. 341 U. S. 694 (1951). 

"UAW (CIO) et at. v. O’Brien, 18 Lanor 
Cases \ 65.761, 339 U. S. 454 (1980). 


* international! Union, UAW, AFL, Local 
232 WERB, 16 Lasor Cases { 64,992, 336 U. S. 
245 11949) : 

* The Court expanded the area removed from 
mate control in a decision which held that even 
the NLRB would not assert Jurindiction, the 
state could not intervene becnuse ine emplove: 
Was engaged in interstate commerce (Gus v 
Utah Labor Relations Board, 32 Lason 
70,583. 388 U. S. 1 (1957)). Although veri- 
us bills were introduced in Congress during 
Nts last session to fill the void of this ‘‘no- 


man's no jegisiation was enacted. How- 
ever. the NLRB has announced that, on the 
basis of an Increased appropriation. it intends 
to lower Rg standards for asserting jurisdiction 
which would have the effect of both diminishing 
state regulation and providing Taft-Hartley cov- 
erage for more employers and employees. (Since 
this article was wrettrn the NLRB did adopt 
new jurisdictional «'s ‘ards. See the Labor 
Relations department <« iast month's issue of 
the Journal | Congr--. aiso failed to pass 
any legisiation curbing. the Court's authority 
to invalidate state a ten on the ground of 
federal pre--mption 

Farneworth Chambers v, Electrical Work- 
ers, Local 42¢ AFL) 3? LABOR Cases 70.724, 
353 .U. S. 968 (1957). 


n 
e 
h 
: 
st 
a 
id 
~— 
—— 
Garn 
68.000 umaters Uni 
of 020, 346 U.S. 485 jon, 24 L 
U.S. 485 (1953). ABOR Cases 
ts 
er 
ge 
se 
— 


64 PICKETING AND BOYCOTTS 


even though such union conduct is encom- 
passed within the “union restraint and co- 
ercion” provision of the ‘Taft-Hartley 
However, an interstate employer must seck 
rehef from the NILRB where the union’: 
picketing is cither protected prohibitert 
and Taft-Hartley remedies would conflict 
with any reinecdies the employer might ob- 
tain from the state A state common taw 
tort action against a union's picketum: and 
violence may he maintained te 
cause the Taft-Hartley Act dees 
vide ally money damages." this 
exception by the Court im sus:ammg fed- 
eral supremacy, it was communly believed 
that Gurner had substantially immunized 
picketing of interstate employers from state 
regulation. However, a new and powerful 
deterrent against picketing was added by 
the Court im its latest decision concerning 
picketing. 

‘This case provides further elucidation 
of the Court's veiws concerning federal 
supremacy and picketing. Although the 
full impact of Russell is uot yet clear, there 
is no doubt but that it imposes a substantial 
restriction by states upon picketing. Jn 
this case a nonunion employee recovered 
actual and punitive danjages from a union 
when the jury found ‘that the majority 
union's picketing, in support of an economic 
strike, willfully and maticiously denied plant 
access to this worker who refused to sup- 
port the strike. Notwithstanding the union's 
defense grounded upon federal pre-emption 
by the Taft-Hartley Act, since the employer 
was admittedly engaged in interstate com- 
merce, Justice Burton, for the majority 
(7 to 2), held that there was no conflict 
in remedies between the NLRA and the 
state. “There is nothing inconsistent in 
holding that an employee may recover lost 
wages as damages in a tort action under 
state law, and also holding that the award 
of such damages is not necessary to .ef- 
fectuate the purposes of. the Federal Act.” 
To hold otherwise, reasoned tle majority, 
would in effect “grant to unions a substan- 
tial immunity from the consequences of 
mass picketing or coercion such as was 
employed during the strike in the present 
case.” In the absence of a “clearer declara- 
tion of congressional policy,” the Court 
saw no pre-emption issue such as to fore- 
close an empluoyee's right to recover in 
state courts all damages caused him by 
tortious conduct as a result of picketing. 


Unlike the majority, Chief Justice Warren, 
joined by Justice Douglas, concluded that 
since there was a conflict in remedies, 
iederal should prevail. They 
stressed the distunctions between Laburnum 
aml Russel) to the fact that. the 
union had isnen desagnated by the NILRB 
as a represeptative and was en- 
waged cawtul economuc strike. Fyaeffy, 
they that whereas /.afurnem involved 
singh lamage claim arising vut of pick- 
eting, Nassell sanctioned multiple employee 
suits out of the samé picketing and, :mdeed, 
some 30 employees were suing the picketing 
union for damages in the same incident. 
In the minority’s view “the effect of allow- 
ing the state courts to award compensation 
and fix penalties for this and similar con- 
duct« will upset the pattern of rights and 
remedies established by Congress and will 
frustrate the very policies the Federal Act 
seeks to implement.” 


Over a relatively short span of time 
the Court bas been compelled to telescope 
constitutional protection of picketing with 
federal pre-emption. Many anticipated that 
the landmark Garner case had established, 
without serious question, that the means 
and ends of picketing were to he governed 
by federal law. However, soon there were 
cases revealing that the Court h3d not 
intended to truncate the states from regu- 
lating picketing. Some have expressed the 
opinion that the Garner doctrine is now so 
full of exceptions that only modest limi- 
tations have been imposed on the states 
in the area of regulating picketing. These 
latter views have been reinforced and forti- 
fied in the light of the Russell holding. It 
is now said that picketing as speech re- 
mains only as a kind of ritualistic rhetoric 
without any constitutional stamina. 


State right-to-work laws raise puz- 
Ming and still largely unanswered question 
with respect to picketing and pre-emption. 
Suppose a union pickets an interstate em- 
ployer in a state with such a law for the 
purpose of compelling his employees to 
join the union. Under Section 14(b) of the 
‘Taft-Hartley Act, Congress has cranted 
specific authority to the states to enforce 
right-to-work laws. Yet union picketing in 
such states, unaccompanied bv violence, 
c-uld conceivably be accorded constitutional 
pretcetion under either theeFirst Amendment 
or tederal supremacy, ‘This brings to the 


United Construction Workers v. Ladurnum. 
28 LaBor Cases { 68,460, 317 U. S. 656 (1954). 
“UAW v. Russell, LABOR 
78S. Ct. 932, (May 26, 1958). On the same day 


(May 26, 1958) the Court sustained a California 
state court award of damages to an employee 
wrongful expulsion from a union. JAM v, 

es, 34 LABOR Cases { 71,547, 78 S. Ct. 923. 
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fore the apparent anomoly and inconsistency 
between pre-emption and Congressional det- 
erence to the states in the area of union 
security, Inasmuch as the Court invalidated 
the Tennessee right-to-work injunction im 
the farnsworth case by merely citing Garner 
and Anheuser-Busch, we are \cft to specu- 
late. The North Carolina Supreme Court 
has held that a state court could not enjoin 
peaceful picketing that violates the state’s 
right-to-work statute where the picketing 
is also an unfair labor practice under the 
Taft-Hartley Act.“ Until and unless the 
Court provides us with a definitive decision, 
we will remain uncertain concerning this 
conflict. 


Summary and Conclusions 


We may turn now to appraise the con- 
Stitutional posture of picketing and attempt 
to determine whether the Supreme Court 
has achieved “full surrender.” It is un- 
doubtedly true that picketing is no longer 
given the kind of preferred status it enjoyed 
under Thornhill. (1 wonder if. the Court 
would have reached thee same conclusion 
in that case if it involved a minority union 
picketing for organization or recognition.) 
Yet it must be emphasized that absent vio- 
lence, a union, which represents a majority 
of employees in an appropriate unit and is 
striking for economic demands, may picket 
its employer under both statutory and 
constitutional guaranties. Strikes and pick- 
eting precipitated by the employer's unfair 
labor practices similarly fall under the same 
protection. However, these two situations 
exhaust “safe” picketing, for virtually all 
other picketing is now barred either by the 
Taft-Hartley Act or state action. 


In the following situations picketing is 
generally banned: (1) secondary boycotts, 
(2) jurisdictional disputes, (3) supplanting 
certified unions, (4) organizational (7?) and 
recognition strikes where the union dues 
not represent a majority of the employees, 
(5) a breach of notification procedures under 
Section 8(d) of the Taft-Hartley Act, (6) 
a strike in the face of a no-strike clause 
in a collective bargaining contract,. (7) de- 
mand for a closed, shop, (8) nonemploye: 
picketing, (9) state antitrade-restraint laws 
and (10) strikes in public utilities or indus- 
tnes affecting the national welfare. 


65 


The list, possibly not exhaustive, of f6r- 
bidden picketing suggests that we have moved 
quite some distance from immunizing all 
picketing. It was not only the Supreme 
Court which recognized that picketing, on 
occasion at least, involved elements other 
than mere communication, but also the 
American people, through state and federal 
legislatures, who expressed their strong ob- 
jections to picketing under any and _ all 
circumstances.“ In part this is a reflection 
upon the expanding power of lahor or- 
ganizations. No longer is it believed that 
unions are weak and feeble and need the 
interposition of the Court to enable them 
tu withstand the hostility of organized so- 
ciety. The Thornhill period has passed. 
In deference to the legislature, once the 
workers’ right to organize and bargain 
collectively was settled, the Court found 
it valid on constitutional grounds to ban 
or restrict some means and objectives of 
picketing. Its difficulty in choosing between 
the will of the legislature and the guarantee 
of free speech was immeasurably lightened 
by Taft-Hartley, for then it was necessary 
only to interpret a statute instead of wres- 
ting with a constitutional issuc. 


Pre-emption introduced a new and power- 
ful factor. For a time it seemed that the 
Court would not find it necessary to decide 
whether state banning of picketing was 
constitutionally prohibited. Apart from in- 
trastate firms, the Court would determine 
this question on what appeared to be the 
definitive Garner doctrine. Of course, new 
Congressional enactments would alter this 
carefully delineated line. However, in the 
absence of new laws post-Garner, many 
believed that few picketing-as-speech cases 
would reach the court. This forecast has 
been borne out by subsequent cases, even 
though the knotty question of pre-emption 
remains unresolved. 


It is generally asserted by students of in- 
dustrial relations that strikes and picketing 
are basic and essential factors in the process. 
of collective bargaining as it has evolved in 
our country. Even those who accept the 
vrocess as the cornerstone of the American 
system: of labor-management relations raise 
serious questions about the allowable limits 
of picketing. The McClellan hearings, as 
well as NLRB and court decisions, have 
exposed the ends which unions seek and 


Douglas Aircraft Company v. Local 579, 


“In ter to the New York Times April 
12, . “the constitutionalist’’ Eawera 5S. 


Corwin rejecte@ the notion that “freedom of 


speech Ams « status of an absolute constitu- 
tlonai raive To the contrary, he observed, 
tta valm like that of economic freedom, is prin- 


cipelty as ap instrument of public welfare: a 
matt. r which is not ordinarily entrusted to the 
courts for determination. 
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obtain through picketing. Even though the 
Kennedy-Ives bill, which provided for an 
additional limitation upon picketing for an 
did not pass, there will 
be un tedly renewed efforts to enact 
legislation imposing further restrictions upon 
picketing. On the basis of these develop- 
ments, it has becn said that the Supreme 
Court is unlikely to invalidate auch legislation. 


Has the Court, as Justice Douglas. asserts, 
come “full circle’ to reach “formal sur- 
render”? He appears to place an onus upon 
the Court for upholding a state injunction 
against a union's picketing to compel the 
employer to coerce the employees to join 
the union having no membership emong the 
employees, This was sof the situation in 
Thornhill. Justice Douglas himself, in his 
concurring opinion in Wohl, noted that 
since picketing could be more than free 
speech when it evoked certain action, such 
picketing could be restricted and even 
banned. Moreover, Justice Douglas joined 
the majority in Giboney where the union's 
picketing was designed to force nonunion 
retail ice peddlers to jom the union. What 
these prior holdings by Justice Douglas 
suggests is that extrinsi¢ events hawe shaped 
the constitutional coarse. It isn’t accurate 
to conclude that the Court has “retreated” 
to the views it held before Hanke or 
Thornhill, or that it has surrendered a con- 
stitutional value which Justice Douglas con- 
siders preferred or absolute. 


When the Court's decisions during the 
past 20 years are studied and delineated, 
there emerges an unmistakable trend dis- 
closing the Court’s gradual withdrawal 
from vital economic areas. Some consti- 
tutionalists have concluded that the hectic 
struggle in our society surrounding the 
Proper (constitutional) role of govemmment 
in the orderly regulation and control of our 
economic order has given way to a general 
acceptance of what the government needs 
to do in order to insure continuing high 
standards of living. Hf this is an accurate 
analysis of our pragmatic approach, then 
the Court's tendency to withdraw from 
critical economic issues becomes under- 


standable. Such an ovtlook shifts the prob- 
lems of industry and government from 
absolute values to ome of conflict of in- 
terest Fhus, not the Court but the legis- 
lative benach, where competitive interests 
are aceommudated in our system, becomes 
the axeney of economic control, Fire Court 
economic differences since it feels 
that the economic combatants are sufficiently 
afined, without constitutional intervention, 
to settle their disputes on a rough footing 
of equality. Indeed, the Court concen- 
trates on civil rights because individuals or 
minorities need constitutional protection 
from a majority or the government.* 


If this analysis portrays accuratny the 
shift of the Court from concern with 
economic issues to those relating to civil 
rights, then the Court will incline more 
and more to permit the legislature to estab- 
lish the rules governing the means and ends 
of picketing. Under this pattern the pre- 
emption decisions are consistent with legis- 
lative deference. Where a federal-state 
conflict arises in the regulation of picketing, 
the Court will, in the absemce of a mani- 
fest intent to the contrary, hold that federal 
law governs in order to achieve a national 
uniformity. Had the NLRB, instead of the 
state court, banned the picketing in Vogt, 
is there any doubt but that Justice Doug 
would have sustained the NLRB’s action 
Certainly Justice Douglas’ majority opinion 
in the Hanson case.“ sustaining the union 
shop provision in the Railway Labor Act 
against state challenge under a state right- 
to-work law, demonstrates his deference to 
the national legislature. Notwithstanding 
the safeguards of his obiter dicta in the 
latter case, there was a serious question 
of constitutionally protected freedom in 
Hanson. If one accepts the view that the 
Court has been (since 1949) disengaging 
itself from vital economic conflicts and is 
inclined in this area to accord greater de- 
ference to either state or federal legislatures, 
then it would appear unlikely in the future 


that the Court would invalidate statutory, - 


judicial or administrative restraints wpon pick- 
eting so long as the action is not sufficiently 
egregious to impair constitutional liberties.” 


“The 

and American Capitalism,” Pp. 107-14. 
reprinted from 42 Yale Law Jowrnal 668 (1933). 
Railway Bmployeee’ Department v. Hanson, 
30 Lazor { 69,961, 351 U. S. 225 (1956). 
“This a confirmed by two recent deci- 
sions. In , Cited at footnote 42, the 
Court sustained an employee's state damage 
watt against the union because its otherwise 
lawful picket line ‘“‘maliciously tnterferred”’ 


with his ingress into the plant, even though the 
union was engaged in a lawful economic strike 
and the employer was subject to the jurisdiction 
ot the NLRB. Although the union's principal 
defense relied upon federal pre-emption and 
this was the main thrust of the Court's decision, 
the majority opinion indicates that where the 
civil rights of an employee are curtailed by 4 
union, the state may provife a lawful remedy 
of damages. A substantial body of legal opin- 
fon concurs with the dissenting Chief Justice 
Warren and Justice Dougias in declaring that 
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There may, of course, be sjtuations where 
the Court will again uphold picketing under 
the First Amendment in the face of state 
or federal action. My guess is that few 
of these cases will arise. In substance, the 
fundamental issue is settled and, contrary 
to Justice Douglas, it isn’t Vogt which 
marks the kind of turning point ascribed 
by him. Congress (through the Tait- 
Hartley Act) and the Court (in its pre- 
emption decisions) have said in unmus- 
takable terms that many types of picketing 
are not permissible. Obviously the majority 
view in economic matters cannot be ignored 
by the Court, whose present views do not 
suggest that picketing should be placed 
on a lofty pedestal, It appears to me that 
the Court seeks a balance between the ex- 
pressed views of society on picketing and 
the absolute constitutional values. Not the 
Court but unions, employers, employees 
and the public are disposing of this ques- 
tion, and the Court’s future role will be 
limited one. [The End 
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NLRB CASE LOAD 


For the fourth consecutive quarter, 
case activity at the National Labor Re- 
lations Board continued at record levels. 
During the quarter, July through Sep- 
tember, (1) the number of charges of 
unfair labor practices filed reached an 
all-time high, (2) the number of charges 
filed against employers reached an all- 
tune high, (3) the General Counsel! issued 
156 unfair labor practice complaints, the 
greatest number iu the past twe years, (4) 

organizations won more uf the col- 
_ leetive bargaining elections (68 per cent) 
than in any quarter of the past three years. 


During the July-September quarter, 
2,840 unfair Jabor practice cases were 
filed. This was an increase of 75 per cent 
over 1,620 such cases filed in the cor- 
responding quarter of 1957. Representa- 
tion cases filed in the third quarter of 
1958 totaled 2,084. This was 0.6 per cent 
more than the 2,071 filed in the corre- 
sponding quarter of 1957. The Board 
conducted 1,243 representation elections 
during the third quarter of 1958 compared 
with 1,128 held during the previous 
quarter. Employees chose a bargaining 
representative m &21 elections. 


(Footnote 47 continued) 
the majority’s judicial approval of such dam- 
age suits adds a powerful and ineaicwisbie 
éeterrent against picketing. Whether auch ap- 
praisais are exaggerated or overdreen, the 
majority opinion appears to sugeest ‘hat the 
Court ig primarily concerned with ««'i rights, 
disputes. Gimilarly. in -asales, 

ed at foetnote 42 Justice Frankfurter, for 
the majority, sustained a state court damage 
euit by a union member against wrongful ex- 
Dulsion by Ais union. Again, the principal 


defense relied upon federal pre-emption. In 
rejecting this. the Court emphasized that federal 
law had fet ousted state courts from affording 
‘“protertien of union members in their rights 
as members from arbitrary conduct by unions 
and unum offeers.'' Irrespective of the merits 
vf the preemption contentions, both opinions 
appear to demunstrate the Court's principal 
concern with civil rights of individuals, and 
its submergence as a constitutional issue of the 
economic tussie among plural groups. 
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3. PICKETS OR BALLOTS? THE NEW TREND IN LABOR 
LAW 


By David L. Benetar and Robert C. Isaacs 
{In: American Bar Association Journal, y. 40, October 1957 : 848-852, 918-919] 


Mr. Benetar and Mr. Isaacs find that there has been a marked change in the 
Supreme Court’s attitude toward the use of pickets in labor disputes. From 
Thornhill v. Alabama, decided in 1940, where the Court held that picketing was 
entitled to protection under the Fourteenth Amendment, the authors find a 
noticeable trend in the direction of requiring unions to make use of representa- 
tion elections in labor disputes rather than the picket line. 


Prior to the enactment of the National Labor Relations Act in 1935 
picketing was the principal means available to unions for compelling 
recognition. The enactment of that law and of various state statutes 
patterned on it added an additonal means of attaining this objective. 

hus, by the late 30’s, in industries located in states having labor 
boards and in industries subject to National Labor Relations Board 
juridiction, wherever located, it was optional with unions to seek to 
achieve recognition either by an electon, by picketing or both. 

The trend of the more recent decisions has been sharply to limit the 
use of this option, if not to abolish it completely. With increasing 
clarity and unanimity, both federal and state courts ' are approaching 
adoption of a flat fale that, where a union has an available means of 
establishing its majority status by an election, it may not use picketing 
to gain its end. The rule has not yet emerged as clearly as we have 
just stated it, but the signs of an evolutionary process at work leading 
to such a rule are unmistakable. 

Many arguments have been advanced both to eappere and oppose 
this trend in the decisions. It is not our purpose here, however, to 
evaluate these arguments. Rather, it is our intention to depict the 
extent and force of the trend and to consider the course of events which 
led to this sharp turn in the law. 


THE PICKET LINE ROUTE TO RECOGNITION 


Before the enactment of labor relations laws and the creation of 
labor relations boards, economic power, unaided by legal sanctions, 
was the union’s sole resource of power for compelling the grant of 
bargaining status. Even this single resource, though, was hemmed in 
and restricted by the liberal granting of labor injunctions. 

The passage of the Norris-LaGuardia Act in 1932 materially en- 
hanced the strength and value of the picket line. Its effectiveness 
was further improved by a coincident development totally unrelated 
to law, viz., a widely increasing public resistance to crossing such a 
line. By the time that. labor law administrative tribunals were in- 
troduced to the nation, picketing had achieved a status of consider- 
able effectiveness and was daily growing in potency. 

Picketing offered two outstanding advan over labor board pro- 
cedures leading to an election. The first of these was speed in ob- 
taining results. In businesses making direct sales of products or 


1 The conflict of jurisdiction between federal and state courts over such picketing, arising 
under the Taft-Hartley law, is discussed later in this article. 
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services to the general public, for example, the stationing of a picket 
in front of the cata bisheiont could accomplish in days what a labor 
board representation proceeding might take weeks or even months to 
accomplish. The second ad i, Mpg in the fact that a labor board 
proceeding could only be started where the union was able to show 
support by at least 30 per cent of the employees involved. A picket 
line, on the other hand, could be, and often was, established where 
none of the employees was interested in joining or supporting the 
union.2 Court decisions permitted—more, they encouraged—the use 
of economic force as an organizing device. And they lent such en- 
couragement whether the union represented a majority of the em- 
ployees in a given establishment, whether they represented but a 
minority of such employees or whether they represented none at all.* 

The unions were not loath to respond to the court-extended encour- 
agements of the use of picket lines. They were used and used again. 

en they were abused. It was in these abuses that the growing body 
of court decisions, blocking the use of economic sanctions where a legal 
sanction is available, had its genesis. 


RESTRICTION ON PICKET LINE ROUTE TO RECOGNITION 


Misuse of the picket lines by unions seeking recognition first came 
to the attention of the New York State courts in cases where the 
union was proceeding against the expressed opposition of the employ- 
ees. One case of particularly flagrant abuse arose in Florsheim Shoe 
Store Co. v. Shoe Salesmen’s Union, 288 N.Y. 188. In that case rival 
unions sought certification as the collective bargaining agent of plain- 
tiffs employees. One of the rival unions was selected by a vote of 
more than 2 to 1 over the other. It was thereupon duly certified. 
Its certification was followed by the execution with the employer of 
a collective bargaining agreement. The defeated rival, notwithstand- 
ing its loss of the election and the execution of a contract with the 
certified union, continued to picket the employer. The court held that 


2 Lauf v. E, G. Shinner & Company, Inc. (U.S. Sup. Ct., 1938) 303 U.S. 323; New Negro 
Alliance v. Sanitary Grocery Co. (U.S. Sup. Ct., 1938) 303 U.S. 552; Chrisman v. Culina 
Workers Local Union No. 62 (Calif. Dist. Ct. App., 1941), 115 P. 24 553; McKay v. Retail 
Automobile Saleamen’s Local, Union No. 1067 (Calif. Sup. Ct., 1940) 16 Cal. 2d 311; Smith 
Metropolitan Market Uo, vy. Lyona (Calif. Sup. Ct. 1940), 16 Cal. 24 389; May’s Furs 4 
Ready-to-Wear, Inc, v, Bauer (N.Y. Ct. of App., 1940) 282 N.Y. 331; Bushell v. Zukor (N.Y. 
Sup. Ct., 1941) 28 N.Y.S. 2d 79. 

8 American Federation of Labor v. Swing (U.S. Sup. Ct. 1941) 312 U.S. 321, rehearin, 
denied 312 U.S. 715; Lauf v. E. G. Skinner 4 Company, Inc. (U.S. Sup. Ct., 1938) 303 U.S. 
323: Fur Workera Union Local No. 72 v. Fur Workers Union No. 21238 (U.S.C.A. D.C. 1939) 
105 F. 2d 1, aff'd 308 U.S. 522: Hotel 4 Restaurant Employees v. Asimos (Ark. Sup. Ct., 
1950) 227 S.W. 2d 154: Chrieman v. Culinary Workers Local Union No. 62 (Calif. Dist. Ct. 
App., 1941) 115 P. 2d 553: McKay v. Retail Automobile Salesmen’s Local, Union No, 1067 
(Calif. Sup. Ct., 1940) 16 Cal. 2d 311: Smith Metropolitan Market Co. v. Lyons (Calif. Sup. 
Ct.. 1940) 16 Cal. 2d 389; Park & Tilford Import Corp. v. International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers, Local No. 848 (Calif. Sup. Ct. 1946) 
165 P. 24 891: Denrer Local Union No. 13 v. Perry Truck Lines, Ine, (Colo. Sup. Ct., 1940) 
106 Colo, 25; Whitehead v. Miami Laundry Co. (Fila. Sup. Ct., 1948) 160 Fla. 667, Twitchell- 
Champlin Co. v. Canary (Me. Super. Ct., 1946) 19 LRRM 2229: People of the State of Michi- 
gan Vv. Bashaw (Mich. Sup. Ct., 1940) 295 Mich. 503; Caldwell vy. Anderson (Mo. Sup. Ct., 
1948) 357 Mo. 1199; Nevada v. Eighth Judicial District Court (Nev. Sup. Ct., 1949) 207 
P. 2d 990, rehearing denied, 210 P. 2d 454; Feller v. 1.L.4.W.U. (N.J. Ct. Errors & App., 
1941) 129 N.J. Eq. 421: Heine’s Inc. v. Truck Drivers’ and Helpers’ Union, Local No. 676 
(N.J. Ct, Errors & App., 1941) 129 N.J. Eq. 308: May’s Furs & Ready-to-Wear, Inc. y. Bauer 
(XN. Y. Ct. of App.. 1940) 282 N.Y. 331; Bushell v Zukor (N.Y. Sup. Ct., 1941) 28 N.Y.S. 
2d 70: Yonkerae New System Laundry, Ine. v. Simon (N.Y. Sup. Ct., 1940) 18 N.Y.S, 2d 73: 
lacominis Restaurant v. Hotel Local (Ohio Ct. Com. Pls., 1948) 85 N.E. 2d 534, aff'd. 107 
N.E. 2d 413; Peters v. Central Labor Council (Ore. Sup. Ct., 1946) 179 Ore. 1; Ira A. Wat- 
son Co, vy. Wilson (Tenn, Sup. Ct., 1948) 22 LRRM 2121, rehearing denied 22 LRRM 2247 ; 
Lipon v. United Food Workers Industrial Union, Local No. 107 (Pa, Ct; Com. Pls., 1938) 1A 
LRRM 733: State of Washington v. Superior Court for Pierce County (Wash. Sup. Ct., 
1945) 164 P. 2d 662. 
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picketing at this stage and under these circumstances did not consti- 
tute a “labor dispute” under Section 876-a of the New York Civil 
Practice Act, and held further that the picketing was for an illegal 


pu 

The Florsheim case, supra, was followed by other situations in New 
York State wherein the right to prerecognition picketing was abused ‘ 
and the decisions in such cases coming before the New York courts 
were accompanied or followed by like decisions in similar cases in 
other jurisdictions.® 

The underlying theory on which these cases were decided was that 
the picketing therein involved was calculated to thwart the very free- 
dom of choice which the federal and state statutes and, in some cases 
state constitutions guaranteed to employees. The cases all involved 
union attempts either to alter a free choice already made or to fore- 
close freedom of a choice, about to be made, between rival unions. 

The decisions made during the years between 1940 and 1949 restrict- 
ing the misuse of picket lines by unions can now be seen as the fore- 


runners of further restrictions to follow. At the time these decisions © 


were made they represented exceptions to the general rule permitting 
and protecting the use of pickets to obtain recognition. This rule 
stemmed from a series of United States Supreme Court decisions 
going back to 1937. But the instances of abuse of the rule multi- 
plied, there began to evolve a change in the rule itself. A review of 
the Supreme Court decisions on this subject brings this change into 
sharp relief. 
PICKETING AS PROTECTED FREE SPEECH 


The gradual change of view of the United States Supreme Court 
with respect to picketing, in effect, formulated the nation’s law on 
this subject. 

In 1937, the case of Senn v. Tile Layers Protective Union, 301 U.S. 
468, came before the Court. Senn had refused a demand for unioniza- 
tion of his small tile-laying business because, under union regulations, 
he would not be permitted to perform labor himself. e union 
picketed his business and he sought an injunction from the Wisconsin 
state court. His request was refused since a state statute prohibited 
the granting of an injunction against peaceful picketing in a labor 
dispute. This decision of the state court was sustained by the United 
State Supreme Court in a five-to-four decision. In the course of the 


4An example is that presented in Haber & Fink, Inc. v. John Jones, 277 App. Div. 176. 

5 Hinckley vy. Amalgamated Meat Cutters and Butcher Workmen of North America, 
Local 551 (Calif. Super. Ct. 1941) 7 LRRM 708; Amalgamated Meat Cutters v. Green 
(Colo, Sup. Ct., 1948) 119 Colo. 92; R. H. White Co. v. Murphy (Mass. Sup. Jud. Ct.. 
1942) 310 Mass. 510; Phillipe & Ostraff vy. United Brotherhood of Carpenters and Joiners 
Pa, Sup. Ct., 1949) 362 Pa. 78: Lesauis v, International Alliance of Theatrical Stage 

mployees (Pa, Ct. Com. Pis., 1940) 7 LRRM 728, 8 LRRM 1125; Bloedel Donovan Lum- 
ber Mills y. International Woodworkers of America (Wash. Sup. Ct.. 1940) 4 Wash. 2d 62; 
Swenson v. Seattle Central Labor Council, et al. (Wash. Sup. Ct., 1947) 27 Wash. 2d 193: 
Carpenter Baking Co. v. Bakery Sales Drivers Local Union No. 344 (Wis. ore Ct., 1941) 

38 Wis. 367, cert. denied 315 U.S. 817: Retail Clerk’s Union. Local No. 1403, A.F.L. ¥. 

teconsin Employment Relations Board (Wis. Sup. Ct., 1942) 242 Wis. 21. 

bo Lae of these is the case of Bloedel Donovan Lumber Mills vy. International Wood- 
workers of America, (Wash. Sup. Ct., 1940) 4 Wash. 2d 62, in which the National Labor 
Relations Board: certified one union as the exclusive bargaining agency. A minority union 
ealled a strike and picketed the employer's business for the sole purpose, as stated in the 
pegs of doing away with the closed shop agreement with the certified bargaining agent. 

e Washington Supreme Court, in sustaining a temporary injunction, held that the minor- 
ity union was proceeding unlawfully. Its demand that the employer breach its agreement 
with the certified bargaining agent was an endeavor to —- the employer to violate the 
terms of the Wagner Act, and if the employer had acceded to the demand, the employer 


would have been guilty of unfair labor practices, subjecting the employer to penalties 
under the federal statute. . 


{ 
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majority opinion, Mr. Justice. Brandeis stated by way of dictum (301 
U.S. at 478) : 


Members of a union might, without special statutory authorization by a state, 
make known the facts of a labor dispute for freedom of speech is guaranteed by 
the Federal Constitution. .. . 

This dictum formed the basis for a subsequent series of United 
States Supreme Court pronouncements starting with Thornhill v. 
Alabama, 310 U.S. 88. In the Thornhill case the Court struck down an 
Alabama statute that made it unlawful to picket any place of business 
for the purpose of hindering, delaying or interfering with or injurin 
any lawful-business of another. In Carlson v. California, 310 U.S. 
106, a municipal ordinance that broadly prohibited picketing was 
declared invalid as violative of the 14th Amendment. The complete 
legality of eer picketing was established by American Federa- 
tion of Labor v. Swing, 312 U.S. 321, rehearing denied 312 U.S. 715. 
In the Swing case, the Supreme Court dissolved a State injunction 
restraining picketing of a beauty parlor by an outside union which 
was attempting to unionize the shop. None of the employees of the 
shop desired to join the union. However, the United States Supreme 
Court held (312 U.S. 326) that “the scope of the 14th Amendment 
is not confined by the notion of a particular state regarding the wise 
limits of an injunction in an industrial dispute” and “a state cannot 
exclude workingmen from peacefully exercising the right of free 
communication ie drawing the circle of economic competition be- 
tween employers and workers so small as to contain only an employer 
and those directly employed by him”. 

The principle of the Thornhill case, supra, was reaffirmed * and 
perhaps reached its zenith with Cafeteria Employees Union v, An- 
gelos, 320 U.S. 293, wherein the Court dissolved a New York injunc- 
tion that restrained a union from picketing two restaurants which 
were operated by their owners without any employees. 

Then the tide changed. Almost imperceptible at first,’ but in 1950 
the change in the view of the United Rates Supreme Court as to the 
scope and extent of the constitutional protection of free speech be- 
came clear.* 

In Building Service Employees International Union, Local 262 v. 
Gazzam, 339 U.S. 532, the union picketed a hotel in an effort to compel 
the employer to sign a contract which would, in effect, have required 
his employees to join the union. The employees had voted against 
joining the union in an informal election. On these facts, the Wash- 
ington state court issued an injunction, which action was upheld by 


* Milk” Wagon Drivers Union of Chicago v. Meadowmoor Dairies, Inc., 312 U.S. 287: 
Rakery & Pastry Drivers Helpers Local 802 v. Wohl, 315 U.S. 769: Carpenters Joiners 
Union of America y. Rittera Cafe, 315 U.S. 722. 

‘In Giboney v. Empire Storage & Ice Co., 336 U.S. 490, decided in 1949, the Court 
affirmed a decree of the Supreme Court of the State of Missouri enjoining picketing to 
force a company operating a cold storage warehouse into a combination designed to pre- 
Vent the sale of ice to nonunion peddlers, thus requiring the company to make discrimina- 
tions in its sale of ice in clear violation of the Missouri anti-trade-restraint statute. 

SIn Hughes v. Supreme Court, 339 U.S. 460, the United States Supreme Court upheld 
a conviction by a California court that found pickets guilty of contempt who violated an 
injunction restraining them from picketing a store that refused to hire Negroes as replace- 
ment clerks for white clerks who auit employment. International Brotherhood of Team- 
asters Union Local 309 v, Hanke, 339 U.S. 470, involved the picketing of a secondhand 
automobile sales lot rated by a partnership that refused to comply with closing hours 
fixed by the union and did not display a union shop card. The Court, in substance, held 
that the Fourteenth Amendment to the Constitution does not bar a state from use of the 
injunction to prohibit the picketing of a business conducted by the owner himself without 
employees in order to secure compliance by him with a demand to become a union shop. 
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the United States Supreme Court on the ground that the object of the 
picketing was unlawful as violative of the public pore of the state 
that employers shall not coerce employees in their choice of a bargain- 
ing agent. The Gazzam case was distinguished from the Swing 
decision, supra, on the basis that in Swing the state’s injunction had 
been based “solely on the absence of an employer—employee relation- 
ship”, whereas in Gazzam an adequate basis for the injunction was 
found in “The unlawful objective of the picketing, namely, coercion 
by the employer of the employees’ selection of a bargaining repre- 
sentative.” The changing view of the United States Supreme Court 
was carried forward in /nternational Brotherhood of Electrical 
Workers vy. National Labor Relations Board, 341 U.S. 694, which up- 
held Congress’ right to proscribe picketing in furtherance of unlaw- 
ful objectives, and in Local Union No. 10, United Ass’n of 
Journeymen Plumbers, etc., A.F.L. v. Graham, 345 U.S. 192, in whic 
the United States Supreme Court upheld a broad injunction against 
peaceful construction job-site piexasing. where the objective of the 
picketing conflicted with a Virginia “right-to-work” statute. 

These later cases opened the door wide to the limitations on recog- 
nition picketing discussed above and to the extension of those limita- 
tions to an ever-widening variety of situations. 


EXTENSION OF RESTRICTIONS ON PICKET LINE ROUTE 


The decision of the Court of Appeals in Goodwins, Inc. vy. Hage- 
dorn, 303 N.Y. 300, marked the arrival of the new stage in the develop- 
ment, of the law on this subject in New York State. Up to the time 
of that decision, recognition picketing had been banned only where 
it was conducted by a union which had affirmatively been rejected 
by the employees. In the Goodwins case, supra, the Court of Appeals 
upheld an injunction against picketing pending an election by the 
rival unions. After a petition for an election had been filed and while 
it was pending one of these two rival unions decided to shortcircuit 
the representation proceeding by resort to picker After review- 
ing the provisions of the National Labor Relations Act, which pro- 
hibited employers from interfering with, restraining or coercing 
employees in the exercise of their rights to the selection of a collective 
bargaining agent and related provisions, and after observing that 
the picketing in that case was intended to have that very result, the 
court said (303 N.Y. 305) : 


In short, the defendant union is subjecting the plaintiff employers to economic 
pressure and is thereby injuring their business without justification in law. 
Coercion of that kind is clearly unlawful (Dorchy v. Kansas, 272 U.S. 306, 311) 
and in our judgment can be enjoined by the courts of this State. Section 876-a 
of the New York Civil Practice Act does not bar injunctive relief in a case where, 
as here, no lawful labor objective is sought by the defendant union (American 
Guild of Musical Artists y. Petrillo, 386 N.Y. 226, 231; see Florsheim Shoe Store 
Co. vy. Shoe Salesmen’s Union, 288 N.Y. 188). 


The doctrine of the Goodwins case was by no means limited in its 
application to the State of New York. Some states had invoked a 
similar rule before the Goodwins case was decided. Other states fol- 
lowed it. There was growing resistance on a nationwide basis to the 
unions’ use of economic power to compel their recognition as bar- 
gaining agents for employees who had either rejected them as such 
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agents, or who had not been-given a fair opportunity to express a 
free and uncoerced choice. 


PROADENED APPLICATION OF THE GOODWINS AND KINDRED DOCTRINES 


In New York State, the courts did not read the Gocdwins case as 
being limited exclusively to situations involving rival unions. The 
cases soon made it evident that it was now illegal for a union to at- 
tempt to compel recognition by picketing pending the expression of 
the will of the workers in a secret ballot election where a petition 
therefor had been filed. Moreover, the principle of the Goodwins case 
came to be applied not only where rival unions were involved but where 
a single union was involved as well. 

These applications of the principles of the Goodwins case are not 
surprising. The courts Sonlt not be expected, and indeed were not 
intended, to conduct investigations and make findings in every case 
as to just how many employees were represented by the picketin 
union. This was and is the special province of the very labor boat 
whose orderly functioning was being protected by the issuance of an 
injunction pending an election. Moreover, if the free and uncoerced 
choice of employees was entitled to injunctive protection where rival 
unions were concerned, it was equally so entitled where but one union 
was concerned. . The law gives employees the same freedom of choice 
between a union and no union as it gives between competing unions.® 

Decisions similar to that rendered in the Goodwins case were ren- 
dered in other states,” 


®* The decision of Mr. Justice Breitel in Selton Service vy. Dioguardi, 30 LRRM 2630, 
therefore, was the logical outgrowth of the Goodwins decision. In the Selton Service case, 
supra, only one union was involved. The union produced authorization cards signed by a 
majority of the employees involved. The Court found that this was not proof of majority 
representation and enjoined picketing, pending the election for which the union had applied. 
Tuais injunction was grant after trial, it was followed by injunctions pendente lite in 
similar situations presented in Lotmar Corp. v. Norton, 30 LRRM 2712, and Bon-Flo Tazi 
Corp. v. Norton, 31 LRRM 2042. A decision pointing in the opposite direction was made by 
Mr. Justice DiFalco in Klein v, Freedman, 31 LRRM 2253, but to the extent that the cases 
are in conflict, it would seem that the Selton, Latmar and Bon-Flo cases, supra, rather than 
the Klein case, supra, are in harmony with the rationale of the Goodwins decision. 

In Metropolis County Club, Inc. v. Lewis, et al., 202 Mise. 624, aff'd, 280 App. Div. 816, 

the principle of the Goodwins case, supra, was extended to a situation where the petition 
had been filed not by a union but by an employer. Under the Goodwins case, it could be 
argued, and argued forcefully, that the pendency of a representation proceeding was an 
essential element in making out a case for an injunction. The Metropolis case, supra, how- 
ever, placed it in the hands of the employer to meet this requisite by filing a petition if the 
union would not or did not do so. 
_ See also, Chic Maid Hat Manufacturing Co. v. Korba, 281 App. Div. 1004, S € H Gross- 
inger v. Burke, 124 N.Y.S. 2d 40; House of Style, Inc. v. John Doe, et al., 141 N.Y.L.J. 52, 
sage 7, column 2; Cornell Beverages, Inc. v. Engar, 33 LRRM 2285; Kleet vy. O’Rourke, 32 
4RRM 2321; see also, Irving Subway Grading Co. v. Silverman, 32 LRRM 2735; Fireproof 
Products Co. v. Silverman, 32 LRRM 2729. 

” Klibanoff v. Tri-Cities Retail Clerks’ Union (Ala. Sup. Ct., 1953) 64 So. 2d 293 ; Voeltz 
v. Bakery Workers (Calif. Dist. Ct. App., 1951) 233 P. 2d 624, aff'd. (Calif. Sup. Ct., 1953) 
254 P. 2d 553; Gallespie Construction Co. y. Hod Carriers (Fla. Cir. Ct. 1953) 32 LRRM 
2383, Woodard v. Collier (Ga. Sup. Ct. 1953) 33 LRRM 2247: Bitzer Motor Co. v. Team- 
atera (Ill. App. Ct., 1953) 349 Ill. App. 283; Hotel € Restaurant Employees Union v. Lambert 
(Ky. Ct. App., 1958) 32 LRRM, 2254; Huff Truck Lines, Inc. v. Truck Drivers, Local 270 
(DC Orleans Parish, La.. 1952) 30 LRRM 2571; Wischhusen v. Griffin (Md. Cir. Ct., 1953) 
32 LRRM 2426; Way Baking Co. v. Teamsters, Local 164 A.F.L. (Mich. Sup. Ct., 1953) 335 
Mich. 478 cert. denied U.S. Sup. Ct., 1953) 345 Mich. 478, Hall Steel Co. v. Teamsters (Mich. 
Cir, Ct. 1952) 31 LRRM 2645; Katz Drug Co. v. Karner (Mo. Sup. Ct. 1952) 249 S.W. 2d 
166; Cordey China Company vy. United Mine Workers of America, District 50 (N.J. Super. 
Ct., 1953) 32 LRRM 2294; Couris v. Waiters Union (Pa. Ct. Common Pleas 1954) 34 
LRRM 2246 ; Hayes Freight Lines v. Teamsters Union (Tenn. Ct. App., 1954) 33 LRRM 
2671; Wisconsin Board v. Retail Clerks (Wis. Sup. Ct., 1953) 58 N.W. 2d 655. 

In Cordey China Company v. United Mine Workers of America, District 50, supra, decided 
by the New Jersey Superior Court, Mercer County, the Mine Workers Union claimed to 
represent the company’s employees. It sought agreement from the company to consent to 
an election to prove its majority status before any of several agencies other than the Na- 
tional Labor Relations Board. he Mine Workers could not secure access to the National 
Board since it had not qualified under the non-Communist affidavit and filing requirements 
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The momentum of the trend we have been describing has carried it 
past cases involving picketing for recognition alone. e sharp line 
of demarcation in New York State between recognition picketing and 
organizational picketing has been threatened with total or partial 
obliteration. In other states, where the line of distinction was be- 
tween recognition picketing and publicity picketing, a similar move 
toward extinction of the differentiation has appeared. 


RESTRICTIONS ON ORGANIZATIONAL AND PUBLICITY PICKETING 


The drawing of a line, as some of the cases did, between recognition 
picketing, which was being enjoined with increasing frequency, and 
organizational picketing, which was being permitted, made the ques- 
tion of the motive behind the picketing of prime importance. is, 
in turn, presented an issue of fact to be determined in each case. One 
of the easiest-to-establish indicia of motive is the content of the picket 
sign. A statement that an employer “refuses to recognize” or is “un- 
fair” to a union seems plainly to brand the pu of the me as 
recognition picketing. The courts, however, have not felt precluded 
from going behind the picket line language, which would indicate an 
organizational motive, to find that the true motive was to attain recog- 
nition.” 

Other sources from which the true motive of the union in picketing 
may be gathered are correspondence with the employer and conversa- 
tions between union representatives and the employer. 

In short, the recognition of actual motive as the decisive factor in de- 
termining whether picketing will be permitted in the prerecognition 
stage empowers the courts to enjoin picketing which is avowedly for 
the purpose of compelling recognition and to enjoin, as well, picketing 


of the Federal Labor-Management Relations Act. While these discussions were in progress, 
another union claimed to represent the company’s employees. The Mine Workers called 
a strike and the rival union filed a petition for certification of representatives of the Na- 
‘tional Labor Relations Board. The company sought an injunction and the court ruled that 
peaceful picketing by the Mine Workers in furtherance of a strike to force the employer to 
recognize the union as the sole bargaining agent of the employees while the union was not 
—— under the non-Communist affidavit and filing requirements of the National Act and 
during the pendency of a spo reneNTee promoting instituted by a rival union before the 
National Board is unlawful. It decla such picketing is not a lawful exercise of free 
speech guaranteed by the Fourteenth Amendment to the Federal Constitution because the 
object of the picketing is unlawful. 
In Saperstein v. Rich, 202 Misc. 923, the picket sign read (page 924) : 
“Knowlson’s 


Is 
Non-Union 
By 
Vote of its Employees 
This Is 
Not a Strike 


Local 5838 
Hotel and Restaurant Employees 
Union, A.F.L. 
Is Picketing To Organize 
‘Knowlson’s Employees” 
On its face this might seem a full and fair disclosure of the facts. However, the Court 
in anelymng the impression given by the sign as distinguished from its literal message, said 


(page 925): 

= is true that in the LaManna case the signs employed in the picketing incorrectly 
stated that the employer was unfair to organized labor but here also the signs, while not 
false, are misleading in the impression given and designed in such manner as not to convey 
an accurate impression to the public. The signs are approximately 1315¢’’ x 22’’. ‘Non- 
Union’ appears in approximately 214’’ type. ‘Vote’ appears in approximately 2'’ type, ‘of 
its — in approximately 1’’ ype, ‘Employees’ agogare in approximately 2’’ type. 
This Is’ appears in approximately %,’’ type ‘Not a strike’ appears in approximately 15%j,°’ 
type, and ‘Is Picketing to Organize Knowlson’s Employees’ appears in approximately %@"' 
Sipe. The public may not be sepectes to halt for scrutiny or examination. The chips in 
the mosaic favorable to the Union are grandiose while those favorable to the plaintiff 
employers and employees. appear in reduced design. The pattern is deceptive and 
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which is allegedly organizational but which the Court finds is in fact 
intended as a means of forcing contract negotiations.” 

From this it was but a short step to the contention that the courts 
were not only empowered to enjoin illegally motivated picketing but 
that they could go further and temporarily enjoin picketing pending 
a trial to determine what the true motive was.’* 

The high-water mark by a New York appellate court in the tide of 
decisions enjoining unrecognized and uncertified unions from picket- 
ing was made b the Appellate Division, First Department, in the case 
of Wood v. O’Grady, 283 App. Div. 83, decided in November 1953. 

In that case, plaintiff, proprietor of a retail liquor store, employed 
three clerks. In 1951, he was approached by a representative of the 
defendant union and informed that the union agent wished to enroll 
plaintiff's clerks in the union, The clerks refused to join. There- 
upon, a picket line was placed in front of plaintiff’s premises. The 
exact contents of the picket signs are not quoted in the opinion, but 
the statement is made that they intimated to the public that plaintiff 
“was unfair to union labor”. The picket line had been in existence 
for almost two years at the time the appeal was heard, but none of 
plaintiff's employees had become members of the union. 

At about the same time that the picket line was established, the 
plaintiff had petitioned the New York State Labor Relations Board 
for an election. The union made no claim of representing any of the 
employees and no demand for a contract. The plaintiff’s petition for 
an election was dismissed on the ground that the union was engaged 
solely in organizational activities. 

The picketing affected plaintiff’s incoming deliveries. Accordingly, 
he had deliveries made to a warehouse instead of to his store. Upon 
discovery of this, defendant union established a picket line in front 
of the warehouse. A few days later, it withdrew this picket line, but 
thereafter, it is claimed, posted look-outs to persuade drivers carrying 
merchandise consigned to plaintiff to refuse to delievr goods to the 
warehouse. 

The trial court dismissed plaintiff's complaint after trial on the 
ground that the union was engaged merely in organizational activity. 
The Appellate Division, in a per curiam opinion, concluded that all 
picketing should be enjoined for a period of six months on the basis 
that the actual objective thereof was an unlawful attempt to coerce 
the employer into signing a contract with the union covering employees 
whom the union did not represent. Permission was granted the union 
to apply at the foot of the judgment after six months “if there is some 
truthful information which defendants wish to impart to the public 
by picketing”. 


42 Metropolis Country Club, Inc. v. Lewis, et al., 202 Mise. 624, affd. 280 App. Div. 816; 
Strauss Stores Corp. v. District 65, 31 LRRM 2415. 

Amazon v. Hotel & Restaurant Union, 31 LRRM 2511, decided on March 16, 1953; 
a Embroidery Corp. vy. Freedman, 31 LRRM 2115, affd. on other grounds, 31 LRRM 
In Comet Messenger Service v. Leone, 31 LRRM 2453, on the other hand, the lower 
court, while limiting the number of pickets and restricting the content of the picket signs 
to a statement that the picketing was organizational, refused to ban all picketing where 
the motion povere pecan eda Meee issue of fact” as to the motive behind the picketing. 
In Sound Ship Building Corp. vy. Sullivan, 31 LRRM 2630, an injunction pendente lite was 
refused on the same ground. 
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Other jurisdictions have shown the same tendency as New York to 
relegate uncertified unions to labor board elections as a means of estab- 
lishing their majority status, 


FEDERAL PRE-EMPTION OF REGULATION OF PICKETING 


The decision of the United States Supreme Court in Garner v. 
Teamsters, Chauffeurs and Helpers, Local Union No.776 (AFL) et al., 
346 U.S. 485, decided on December 14, 1953, has raised considerable 
question as to whether the state courts will be permitted to continue 
regulation by injunction of picketing by unrecognized and uncertified 
unions. The questions raised by this case do not, however, arise from 
doubt as to the inherent right to restrain such picketing. They arise 
rather from the question whether exclusive regulation of such picket- 
ing has not been committed to the National Labor Relations Board and 
to the federal courts acting on its petition. 

In the Garner case, supra, plaintiff was engaged in the trucking busi- 
ness, employing twenty-four employees. Four of these employees 
were members of the respondent union, No controversy, labor dis- 


% Miami Typographical Union v. Ormerod (Fla. Sup. Ct., 1952) 61 So. 24 753; Blue Boar 
Cafeteria v. Hotel & Restaurant Employees, etc. (Ky. Ct. App. 1952) 254 8.W. 2d 335: cer- 
tiorari denied 74 8. Ct. 41; Tallman Co. v. Latal (i. Sup. Ct., 1954) 33 LRRM 2724 ; Bean 
v. Retail Clerka Union (Ohio Ct. APP 1953) 94 Ohio App. 361; Richman Bros. v. Clothing 
Workers (Ohio Ct. Com, Pls. 1953) 32 LRRM 2065 ; Wisconsin Board v. Retail Clerks (Wis. 
Sup. Ct.. 1953) 58 N.W. 2d 655; Union Electric € Plumbing Supply v. Plumbers Union 
(Wash. Sup. Ct. 1954) 34 LRRM 2545. 

Thus, in Miami Typographical Union v. Ormerod, supra, where suit was brought by 133 
employees of the Miami Herald to restrain the union from picketing, the Florida Supreme 
Court stated, in affirming a decree enjoining Rictstion: 

“The picket line was not established nor did it exist for the purpose of influencing public 
opinion. ‘The placards or signs carried by the members of the Union or their nts who 

splayed them conveyed no ‘information concerning the facts of a labor Ghopnte, Typical 
of the messages conveyed by the signs, which it is obvious were not intended for the infor- 
mation of the general public, are the following: 

“Geo. Shade, Sr. 
219 N.W. 58th St. 
SCABBING 
at Miami Herald 
Where Union winters 


at Miami Herold 
Where Union Printers 
Have Been On 
STRIKE 
Over 2 Years” . 

“The only purpose of the picket line other than that set forth above was to intimidate, 
threaten and annoy the plaintiffs to the end that they would be prevented from freely and 
yroperly carfying on their work and thus cause them to join the Union, designate it as 
heir agent, or quit their jobs in disgust—imbued with righteous indignation and a con- 
fused if not a rebellious attitude toward laws which they fear might protect the afore- 
mentioned conduct of others under the subterfuge of freedom of speech. 

“When picketing is carried on to further an unlayful purpose as was correctly deter- 
mined in this case, it loses its characteristics of free speech which is guasantecd by the 
First Amendment to the Federal Constitution.” 

‘The union defense of publicity picketing is most interestingly presented in Richman 
Bros. v. Clothing Workers, supra. In that case the union sought to organize the com- 
pany’s employees without success over a period of two decades. Finally, in March, 1951, 
the manager of the union wrote to the company’s president requesting a conference. With- 
in two days thereafter a letter was received from the secretary of the company’s president 
advising the union that the wer nee was out of town but would return within four days 
and contact the union. Without anything more, the union threw picket lines around the 
company’s plant and its seventy stores in various parts of the country. The union denied 
that the demonstrations were “picket lines’ but asserted it was ‘all advertising’ and 
that they were informing the public that the company's clothing was not “union made” 
and did not haye a “union label’. The picket. lines did interfere with the company’s 


operations and the court found that such picket lines unquestionably caused the company 
to lose business. In ordering an injunction, the court held that the union’s actions had 
not been for the advertising purpose they asserted it to be but rather to pressure the 
employer to coerce his employees into joining the union. 


STRIKE, 
Over 2 Years” 
“C. J. Walters 
4401 S.W. 14th St. 
SCABBING 


PICKETING AND BOYCOTTS 77 


pute, or strike was in progress, and the employer at no time had 
objected to its employees joining the union. The union had placed 
rotating pickets, two at a time, at the employer’s loading platform. 
None were employees of the employer. The picket signs read: 

Local 776, Teamsters Union (AFL) wants employees of CENTRAL STORAGE 
S TRANSFFR CO. to join them to gain union wages, hours and working condi- 
tions. 

Thus, the declared purpose of the picketing was to persuade the 
employees to join the union. The picketing was orderly and peaceful. 
Due to the refusal of drivers for other carriers to cross the picket line, 
however, the employer’s business had fallen off as much as 95 percent. 
The lower courts had found that the union’s purpose in picketing was 
to coerce the employer into compelling or influencing its employees to 
join the union. 

On these facts, the Court said (page 165) : 

Congress had taken in hand this particular type of controversy where it 
affects interstate commerce. In language almost identical to parts of the Pennsy!- 
vania statute it has forbidden labor unions to exert certain types of coercion on 
employees through the medium of the employer. It is not necessary or appro- 
priate for us to surmise how the National Labor Relations Board might have 
decided this controversy had petitioners presented it to that body. The power 
and duty of primary decision lies with the Board, not with us. But it is clear 
that the Board was vested with power to entertain petitioners’ grievance, to issue 
its own complaint against respondents and, pending final hearing, to seek from 
the United States District Court an injunction to prevent irreparable injury to 
petitioners while their case was being considered. The question then is whether 
the State, through its courts, may adjudge the same controversy and extend its 
own form of relief. 

It coneluded that the state courts might not adjudge and grant 
relief in this type of controversy. 

While it appears from this case that the right of state courts to 
act in situations of this kind may be altered or sharply curtailed,® 
there are at least two reasons for believing that this will by no means 
automatically end the onward march of the trend we have been de- 
scribing. The first of these is that the Supreme Court has not said that 
recognition or organizational picketing is constitutionally protected. 
On the contrary, it has expressly said that picketing of the type in- 
. Volved in the Garner case, supra—which on its face was directed solely 
at persuading employees to join the union—could be made the subject 
of an unfair practice complaint by the National Labor Relations 
Board, and, in turn, the subject of an application by that Board for 
an injunction pending the Board’s consideration of the case under 
Section 10(j) of the Taft. Hartley Law. True, the Court left it open 
for the Board to make its own decision as to whether this type of 
peng constituted a violation of the federal law. But it seems 
evident from the decision that if the Board were to find, as did the 
lower courts in the Garner case, supra, that the picketing was for the 


**The Garner case has been followed by the highest state courts in Alabama, Missouri, 
New Jersey, Ohio and Texas. Building Trades Council v. Ledbetter Co. (Ala. Sup. Ct.. 
1954) 33 LRRM 2659; Cooper Transport Co. v. Stufiebeam (Mo. Sup. Ct., 1954) 34 LRRM 
2312; Busch & Sons, Inc, v, Retail Union (N.J. Sup. Ct., 1954) 34 LRRM 2022; Grimes ¢ 
Hauer, Inc. vy. Pollock (Ohio Ct. App., 1954) 34 LRRM 2221; Teamsters v. Whitfleld 
Transportation, Inc. (Tex. Sup. Ct., 1954) 34 LRRM 2555. Lower courts in California, 
New York and Pennsylvania have also considered themselves bound Pt this decision. 
Groom v, Teamsters Union (Calif. Super. Ct., 1954) 34 LRRM 2440; Pilot Freight Carriers 
v. De Perno (N.Y. Sup. Ct., 1954) LRRM 2344; Cleveland vy. Local Union 655, United 
Plumbers AFL (Pa. Ct, Com. Pls., 1954) 34 LRRM 2491. 
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ee of coercing the employer into compelling or influencing its 
a oyees to joint a union, this would constitute a violation of the Act 
leading to a right to injunctive relief. 

The second reason for believing that the trend we have described is 
far from ended is that there is strong support in Congress for legis- 
lation which would return to the several states latory rights over 
situations of this kind. This view is reflected by Senator Goldwater’s 
recently introduced amendment to the Taft-Hartley Act. The Gold- 
water amendment was designed to permit state action barring certain 
strikes in industries engaged in or affecting commerce. It would have 
the effect of validating and permitting state courts to enforce state 
law prohibiting stranger picketing, picketing in the absence of a labor 
dispute and picketing for an illegal object. Of course, if such legis- 
lation were passed, it would remove any brake on the movement of the 
state courts toward greater restrictions on picketing by unions seek- 

he evolution of the law seems to be heading toward compulsory 
substitution of the ballot box for economic power in the quest for the 
attainment of representative status by unions. The distinction be- 
tween picketi irected at the employer and picketing directed at 
the employees has by no means been fully eradicated, but identical 
economic consequences seem to flow from either type of picketing. 
Whether the content of the signs is directed at the employer or beamed 
to his employees as prospective members, the same fall-off in business 
and interruption of incoming and outgoing deliveries is apt to occur. 
Regardless of the iy attributed to a picket line by the union, its 
consequence is very likely to compel the employer to sign a contract 
irrespective of his employees’ choice. 

The ultimate decision, as to whether all picketing of the nature 
under discussion is to be banned where a remedy by election exists, 
will not be an easy one to make. It will involve balancing the fairness 
of depriving unions of this highly valuable means of communication 
and persuasion on the one hand against protecting the free choice of 
workers on the other. This ultimate decision, as we have said, has not 
yet been made. But the tendency in favor of giving paramount 
weight. to the protection of the free choice of the workers has been 
plainly manifested. 
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4. PICKETING AND THE INJUNCTIVE POWER OF STATE 
COURTS—FROM THORNHILL TO VOGT 


By Guy Farmer and Charles G. Williamson, Jr. 
[In: University of Detroit Law Journal, v. 35, April 1958 : 431-455] 


I. Introduction 


The shifting attitude of the Supreme Court over the years toward state 
court interdiction of picketing provides a fascinating study of the Court's 
attempt to apply constitutional principles, which are, or should be, immutable, 
to the practical facts of an ever-changing society. 

“The Court has now come full circle.” So stated Mr. Justice Douglas in 
beginning his dissent in Teamsters Union v. Vogt, Inc.1 This was 1957, 
and the majority of the Court had just ruled that a state court may enjoin 
picketing where the purpose is to coerce an employer to force his employees 
to become members of a union. Justice Douglas recalled that in 1940 the 
Court had ruled in Thornhill v. Alabama? that a state statute proscribing 
all picketing was invalid on its face as constituting an impingement on the 
constitutionally protected right of free speech. Justice Douglas observed 
that the retreat had begun in Hanke,* became a rout in Graham, and the 
Vogt case marked the formal surrender of the Court.5 

Justice Douglas was, of course, lamenting the corrosion of the Thorn- 
hill principle which had appeared to exclude the state courts from jurisdiction 
over picketing in labor disputes. In evaluating the significance of the Su- 
preme Court's retreat from Thorwhill, however, another parallel judicial 
development cannot be disregarded. This is the emergence of the so-called 
“pre-emption doctrine,” stemming from the Garner* decision, and strength- 
ened by several succeeding cases, which holds that the National Labor Rela- 
tions Act pre-empts the labor management relations field where interstate 


* B.A. 1934, LL.B. 1936, West Virgima l'niversity; Rhodes Scholar 1936-37, 
Oxford University, Oxford, England; admitted t practice in West Virginsa, District 
of Columbia, and the United States Supreme Court; Attorney, National Labor Relations 
Board 1937-45, Associate General Counsel, 1943-45, Chairman, 195.) 5S; Partner, Steptoe 
& Johnson, Washington, D.C.; Lecturer m Labor Law, Georgetown University Law 


+ B.S., United States Military Academy, 1946; J.D., University of Michigan, 1956; 
Member of the District of Columbia Bar; Associate, firm of Steptoe & Johnson, Wash- 
ington, D.C. 

1. 354 U.S. 284 (1957). Chief Justice Warren and Mr. Justice flack also dis- 


2. 310 U.S. 88 (1940). See also Carlson v. California, 0 ‘ 5. 106 (1940), 
decided the same day in which the Court struck down an ordina:.¢ 4 Shasta County, 
California, similar to the statute in the Thornhill case. 

3. Teamsters Union v. Hanke, 339 U.S. 470 (1950). 

4. Plumbers Union v. Graham, 345 U.S. 192 (1953). 

5. Mr. Justice Douglas’ statement in Bakery Drivers Local vy. Wohl, 315 U.S. 
769 (1942), that picketing is more than free speech as well as Mr. Justice Black's pro- 
nouncement of the unlawful purpose test in Giboney v. Empire Storage & Ice Co., 336 
U.S. 490 (1949), have been frequently alluded to by courts upholding injunctions. 

6. Garner v. Teamsters Union, 346 U.S. 485 (1953). 


a 
x 
sented 
= 
ye 


80 PICKETING AND BOYCOTTS 


activity is involved. These decisions mean that the states are limited in their 
control over picketing to exclusively local disputes which, in view of the scope 
of the commerce clause, restricts state authority to the point of virtual in- 
significance, 

Thus, it nay truly be said, that what the Court has handed back to the 
states in the Vogt decision, it had already taken away in Garner. 

If we set aside the “pre-emption doctrine” for the moment, it is an inter- 
esting exereise to trace the history of the Supreme Court's view of picketing 
in terms of the constitutional protection of free speech. We will undertake 
to describe this significant slice of legal history in the military terms sug- 
gested by Justice Douglas in his dissent in the Vogt case. 

In compiling this history, a description of each of the skirmishes and 
battles along the way, as recited by Mr. Justice Frankfurter in Vogt, appears 
most appropriate.’ 

il. Saber Rattling 

a. Truax v. Corrigan’. 


The series begins with Truax v. Corrigan . . . in which a closely 
divided court found it to be violative of the Equal Protection 
Clause—not of the Due Process Clause—for a state to deny use of 
the injunction in the special class of cases arising out of labor con- 
flicts. 


In its initial consideration of picketing and the constitutional liberties 
protected from state interference through the Fourteenth Amendment, the 


7. Among the many excellent articles on the subject of picketing and freedom 
of speech see Gregory, Peaceful Picketing and Freedom of Speech, 26 A.B.AJ. 709 
(1940); Teller, Picketing and Free Speech, 66 Haav. Law Rev 180 (1942): Dodd, 
Picketinggand Free Speech: A Dissent, 56 id. at 513 (1943); Teller, Picketing and 
Free Speech: A Reply, 56 id. at 532 (1943); Jaffe, In Defense of the Supreme Court's 
Picketing Doctrine, 41 Micu. L. Rev. 1037 (1943); Howard, Freedom of Speech and 
Labor Controversies, 8 Mo. L. Rev. 25 (1943); Schlusselberg, The Free Speech Safe- 
guard for Labor Picketing, 33 Ky. L.J. 257, 34 id. at 33 (1945); Armstrong, Where 
Are We Going with Picketing? 36 Cavir. L. Rev. 1 (1948); Cox, Influence of Mr. 
Justice Murphy on Labor Law, 48 Mics. L. Rev. 767 (1950); Gordon, Giboney v. Em- 
pire Storage & Ice Co.: A Footnote to Free Speech. 36 Va. L. Rev. 25 (1950); Reh- 
mus, Picketing and Free Speech, Ore. L. Rev. 115 (1951); Weinberg, Thornhill to 
Hanke—The Picketing Puczsle, 20 U. Cin. L. Rev. 437 (1951); Burstein, Picketing 
and Speech, 4 Las. L.J. 791 (1953); E. A. Jones, Picketing and Coercion: 4 Juris- 
prudence of Epithets, 39 Va. L. Rev. 1023 (1953); Gregory, Picketing and Coercion: 
A Defense, 39 id. at 1053 (1953); E. A. Jones, Picketing and Coercion: A Reply, 39 
id. at 1063 (1953); Gregory, Picketing and Coercion: A Conclusion, 39 id. at 1067 
(1953) ; Tanenhaus, Picketing as Free Speech: Early Stages in the Growth of the New 
Law of Picketing. 14 U. Pitt. L. Rev. 397 (1953); E. A. Jones, The Right to Picket: 
Twilight Zone of the Constitution, 102 U. Pa. L. Rev. 995 (1954); F. E. Jones, Free 
Speech: Pickcts on the Grass, Alas! Amidst Confusion, A Consistent Principle, 29 
So. Car. L. Rev. 137 (1956); and see notes 28 Carir. L. Rev. 353 (1940), 9 Geo. 
Wasn. L. Rev. 185 (1940), 29 Cauir. L. Rev. 366 (1941), 59 Harv. L. Rev. 1123 (1946); 
21 N.Y.U.L.Q. Rev. 406 (1946), 34 Corwerr L.Q. 81 (1948), 19 Geo. Wash. L. Rev. 
287 (1951), 26 N.Y.U.L.Q. Rev. 183 (1951), 58 W. Va. L. Rev. 382 (1956), and § 
Utag L. Rey. 98 (1956). 

8. 257 U.S. 312 (1921). 

9. Frankfurter, |. in Teamsters Union v. Vogt, Inc., 354 U.S. at 287. 
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Court did not identify picketing with speech.’ Rather, the Court declared 
that when an employer was prevented by an Arizona anti-injunction statute 
from restraining picketing conducted by his erstw!ule employees, the statute 
denied the employer equal protection of the iaw a's: must necessarily fall. 
Viewing the fate that had befallen Arizona enplovers by virtue of the 
statute, the Court speaking through: Chief Justice Taft 
Here is a direct invasion of the ordinary business and property 
rights of a person, unlawful when committed by anyone, and reme- 
diable because of its otherwise irreparable character by equitable 
process, except when committed by ex-employees of the injured 
person. If this is not a denial of the equal protection of the laws, 
then it is hard to conceive what would be. To hold it not to be, 
would be, to use the expression of Mr. Justice Brewer,"’ . . . to 
make the guaranty of the equality clause “a rope of sand.”™ 


Four members of the Court apparently lacked Chief Justice Taft's con- 
ceptual powers for they found no lack of equal protection. In a well-docu- 
mented dissent which has become a classic of labor law, Mr. Justice Brandeis 
voiced the opinion that Arizona was free to restrict extraordinary remedies 
of equity, the exercise of which was considered to be detrimentaj to the 
public welfare.’* 

As Mr. Justice Frankfurter correctly states, “The considerations that 
underlay that case ]7ruax] soon had.to yield, through legislation, and later 
through litigation, to the persuasiveness of undermining facts.”*4 Not the 
least instrumental in bringing about the legislation which forced Truar 
under was Professor Frankfurter."* ‘he legislation referred to was, on 
the federal level, the Norris-La Guardia Act;'® and, at the state level, stat- 
utes principally patterned after that introduced by Wisconsin’’ or after 
the federal 


10. Freedom of speech was not brought under the Fourteenth Amendment as a 
limitation on state power until! 1925 in the case of Gitlow v. New York, 268 U.S. 652. 

11. In Gulf, C. & S.F. Ry. v. Ellis, 165 U.S. 150 at 154 (1897). 

12. 257 U.S. at 335. 

13. 257 U.S. at 354, with Mr. Justices Pitney, Clarke, and Holmes concurring. 

14. Teamsters Union v: Vogt, Inc., 354 U.S. at 288. 

15. See Franxrvunrer, Greene, Lapor [x junction (1930). 

16. 47 Stat. 70 (1932), 29 U.S.C. §§ 101-115 (1952). 

17, The Wisconsin anti-injunction act, Wis. Stat. (1953) $$ 101.51-62 was 
passed in 1931, the year prior to the Norris-LaGuardia Act. Wisconsin, like several 
other states, also had on its books an anti-injunction statute, Wis. Stat. (1953) § 133.07, 
patterned after section 20 of the Clayton Act, 38 Stat. 738, 29 U.S.C. § 52 (1914). Utah 
(Utah Code Ann. (1953), tit. 34, §§ 34-1-23 to 34-1-34] has an anti-injunction statute 
patterned after Wisconsin. 

18. Those states with statutes patterned after the Norris-l aGuardia Act are: 
Idaho [Idaho Code (1948) §§ 44-701-713], Indiana [Ind. Stat. Ann. (Borns, 1942) 
$$ 40-501-514], Maryland {Md. Code Ann, (Flack, 1951), art. 100, $$ 63-75], New Jersey 
(NJ. Stat. Ann. (1953) $$ 2A:15-51 to 2A:15-58], New York {N.Y. Consol. Laws 
(McKinney, 1944) Civil Practice Act § 876a], Pennsylvania [Pa.’ Stat. Ann. (Purdon, 
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By 1938 the Court had so changed its membership and position as to 
chastise a federal district court in Wisconsin for not applying either the 
Wisconsin anti-injunction act or the Norris-LaGuardia Act.1* There was 
no question in the Court’s mind that Congress had the power, as far as the 
Norris-La Guardia Act was concerned, to limit the jurisdiction of the lower 
federal courts.® 


b. Senn v. Tile Layers Protective Union™ 


Apart from remedying the abuses of the injunction in this gen- 

eral type of litigation, legislatures and courts began to find in one 
of the aims of picketing an aspect of communication. This view 
came to the fore in Senn v. Tile Layers Union . . . where the Court 
held that the Fourteenth Amendment did not prohibit Wisconsin 
from authorizing peaceful stranger picketing by a union that was 
attempting to unionize a shop and to induce an employer to re- 
frain from working in his business as a laborer.”? 

Paul Senn was a tile contractor who personally performed most ot 
the work done by a tile layer or helper. He usually hired a non-union helper 
to assist him. The tile layers’ union requested Senn to enter into a bar- 
gaining agreement for his employees which included the provision that no 
person in the contracting business could work with the tools of a tile layer 
and that all work performed for such contractors should be performed by 
journeymen tile layers. At the time the union approached Senn the profit 
from his contracting business, exclusive of his own wages, was $750—not 
enough to support his‘own family. Senn refused to sign the agreement if 
it contained any provision which would prevent him from working and the 
union began to picket his establishment.** 

After the Wisconsin Supreme Court affirmed the dismissal of Senn’s 
petition for an injunction against the picketing, he appealed to the Supreme 
Court on the ground that the right to werk in his own business with his own 
hands was guaranteed by the Fourteenth Amendment and the state could not 


1953) tit 43, §§ 206a to 206r], Washington [Wash. Rev. Code (1953) tit. 49, $8 49.32.010- 
.100j, and Wyoming Wyo. Comp. Stat. Ann. (1945) $§ 54-501-507). 

Other states having anti-injunction provisions net classified as similar to either of 
the above are: Colurado [Colo. Rev. Stat. Ann. (1953) ¢. 97 § 94(16)}, Connecticut 
[Conn. Gen. Stat. (1949) §§ 7408-15], Illinois Rev. Stat. (1955) 48, § 2a], Kansas 
{Kan. Gen. Stat. Ann. (Corrick, 1949) §§ 60-1104-1107], Louisiana [La. Rev. Stat. 
(1950) tit. 23, §§ 841-49], Massachusetts [Mas<. Laws, Ann. (1952) c. 149, §§ 20B, 20C, 
24: 124, $§°1. 9, 9A, OB: 220, 913A, 13B}, Minnesota (Minn. Stat. (1953), 
$§ 185.01- 22). New Mexico {N.M. Stat. Ann (1953), §§ 57-201-202]. North Dakota 
(N.D. Rev. Code (1943), tit. 34, $§ 34-0801 to 34-0813), Oregon [Ore. Rev. Stat. (1953), 
c. 662. $§ 662.010 to 662.130], and Rhode Island: fc. 2748, P.L. 1951]. 

19 Lawf v. E. G Skinner & Co., 303 U.S. 323. (1938). 

20. Id. at 330. 

21. 301 U.S. 468 (1937). 

22. Frankfurter, J., in Teamsters Union v. Vos: Ine., 354 U.S. at 288. 

23. See note 21 supra. It is iridicated in note 2, p. 475, that the pickets also fol- 
lowed Senn’s automobile and requested architects not to patronize him. 
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authorize unions to employ picketing and publicity to take it from him 
or to compel him to refrain from exercising it. Mr. Justice Brandeis, speak- 
ing for the Court, saw no reason to disturb the view of the Wisconsin 
Supreme Court that the Wisconsin legislature could remove from its courts 
the power to enjoin peaceful picketing without violating the equal protec- 
tion clause of the Constitution.* The Court held that there was no con- 
stitutional right to be free of unionization or of peaceful picketing. The Court 
said that Truax v. Corrigan was not applicable because the statute in that 
case legalized conduct which went beyond peaceful picketing. The Wiscon- 
sin statute permitted unions to use peaceful picketing, not directed to an un- 
lawful end, to appeal to the public to turn its patronage from the picketed 
employer to one whose employees were represented by the union. 

Although the free speech issue was not raised, Mr. Justice Brandeis, 
echoing his and Holmes’ earlier dissents in the Truar case, stated: 


Clearly the means which the statute authorizes—picketing and 
publicity—are not prohibited by the Fourteenth Amendment. Mem- 
bers of a union might, without special statutory authorization by 
a State, make known the facts of a labor dispute, for freedor? of 
speech is guaranteed by the Federal Constitution. The State, may, 
in the exercise of its police power regulate the methods and means of 
publicity as well as the use of public streets. If the end sought by 
the unions is not forbidden by the Federal Constitution the State 
may authorize working men to seek to attain it by combining as 
pickets, just as it permits capitalists and employers to combine 
in other ways to attain their desired ends.** 


What the Court adopted in Senn was a permissive, rather than restric- 
tive, approach to picketing.** The state courts would be free, as indicated 
by the reference to the Truax decision, to legalize peaceful attempts by 
unions to persuade the public to refrain from patronizing non-union employers 
or such conduct could be made unlawful if not deemed to be in the interest 
of the public. Mr. Justice Brandeis did not say that picketing was to be iden- 
tified with speech and thereafter to be immunized from state control. What 
he did say on the subject of speech was what had by that time become a tru- 
ism: freedom of speech is guaranteed by the Federal Constitution. The 


24. The decision of the Court represents the views earlier expressed by Mr. Jus- 
tice Holmes in his dissent in the Truax case: 

There is nothing that I] more deprecate than the use of the I4th Amend- 
ment beyond the absolute compulsion of its words to prevent the making of 
sulated ¢ afforded by the several states, even though the experiments 
may seem futile or even noxious to me and to those whose judgment I most 
respect. 257 U.S. at 343. 

25. 301 U.S. at 478. 

26. Mr. Justice Frankfurter refers to this difference between the Wisconsin statute 
Teamsters Union v. Vogt, Inc. 345 
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methods and means of publicity were not to be removed from the exercise 
of the state's police power. 


il, Blitzkreig — Thornhill v. Alabama*™ 
Although the Court had been closely divided in the Senn case, 
three years later, in passing on a restrictive instead of a permissive 
state statute, the Court made sweeping pronouncements about the 
right to picket in holding unconstitutional a stetute which had 
been applied to ban all picketing, with “no exceptions based upon 
either the number of persons engaged in the proscribed activity, 

the peaceful character of their demeanor, the nature of their dis- 

pute with an employer, or the restrained character and the accurate- 

ness of the terminology used in notifying the public of the facts of 

the dispute.” Thornhill v. Alabama.** 

Whatever Mr. Justice Brandeis meant in his now famous dictum in 
the Senn case, the seeds there sown appeared to have reached fruition in the 
announcement of Thornhill v. Alabama. 

Byron Thornhill was sentenced by an Alabama Circuit Court to im- 
prisonment for seventy-three days in default of payment of a fine of one 
hundred dollars and costs for informing a non-union employee that 
union employees “were on strike and did not want anybody to go up there 
to work.” The employee so addressed testified that Thornhill had been most 
peaceful in manner, had made no threats, and that he had not himself been 
in fear.?” Under a statute fitting the description given by Mr. Frankfurter in 
the foregoing quotation, Thornhill was convicted, and his conviction affirmed 
by the Supreme Court of Alabama. 

In g carefully worded opinion, but one which has been sorely misin- 
terpreted,” Mr. Justice Murphy found that the offenses described in the 
statute comprehended “every practicable method whereby the facts of a labor 
dispute may be publicized in the vicinity of the place of business of an em- 
ployer.”*" Because no method of dissemination of information concerning 
the facts of a labor dispute had been left to the union, the statute was invalid 
on its face as impinging on the constitutional guarantee of freedom of speech. 
The Court voiced concurrence in the truism expressed by Mr. Justice Bran- 
deis in Senn.™ 

Despite the careful treatment given by Justice Murphy,™ the die was 

27. 310 U.S. 88 (1940). 

28. Frankfurter, J., in Teamsters Union v, Vogt, Inc., 354 U.S. at 288. 

29. 310 U.S. at 94. 

30. A discussion relative to Mr. Justice Murphy's care is found in E. A. Jones, 
je ot! to Picket: Twilight Zone of the Constitution, 102 U. Pa. L. Rev. 995 at 

31. 310 U.S. at 100. (Emphasis added.) 

32. Jd. at “103. 


33. Other than in reference to the facts in the record of the case, to 
or to the contentions of the parties, the word “picket” is used only twice in the text and in 
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cast and thus picketing became identified with speech. \What was principally 
a reaffirmance of the doctrine first announced in Gitlow v. New York™ was 
treated by the picketing-is-speech forces to be the ultimate triumph. The 
campaign was all but over in one master stroke, or so it seemed at the 
time. The state courts soon fell in line and anti-picketing statutes were 
invalidated in accordance with the popular interpretation of Thornhill. 


IV. Occupation 
a. Meadowmoor™ and Swing.** 

These principles fof 7hormhsll] were applied by the Court in 
A.F, of L. v. Swing ...to hold unconstitutional an injunction against 
peaceful picketing based on a State's common-law policy against 
picketing when there was no immediate dispute between employer 
and employee. On the saine day, however, the Court upheld a 
generalized injunction against picketing where there had been vio- 
lence because “‘it could justifiably he concluded that the momentum 
of fear generated by past violence would survive even though fu- 
ture picketing might be wholly peaceful.” Mik Wagon Drivers 
Union v. Meadowmoor Daries.** 


Flushed with victory, the forces identifying picketing with speech set 
out to consolidate the Thornhill victory. Meadowmoor was the next battle- 
ground, 

Meadowmoor Dairies distributed milk throughout Chicago by means of 
the vendor system.*® The use of this system resulted in a decrease in the 
direct employment of milk wagon drivers. The drivers union in retaliation 
resorted to economic action against dairies using the system and retailer. 
selling their milk. Over a period of years there was a history of violence 
associated with the union campaign. 

On the petition of Meadowmoor, a preliminary injunction restraining 


one footnote in the opinion of Mr. Justice Murphy, vis., at p. 100 (“The vague con- 
tours of the term ‘picket’ are nowhere delineated.”); at p. 105 (“We are not now 
concerned with picketing en masse . . .”), and in note 18, p. 101. Al! other references 
to communication are in terms of “publicizing,” “dissemination,” or “discussion.” 

3. 268 U.S. 652 (1925). 

35. For discussion of activity in the state courts see F. E. Jones, Free Speech: 
Pickets on the Grass, Alas! Amidst Confusion, A Consistent Principle, 29 So. Cav. 
L. Rev. 137 (1956); Notes, 9 Geo. Wass. L. Rev. 185 (1940); 59 Harv. L. Rev. 
1123 (1946), 21 N.Y.U.L.Q. Rav. 406 (1946), 58 W. Va. L. Rev. 3&2 (1956), 5 Ura 
L. Rev: 98 (1956). 

3%6. Milk Wagon Drivers v. Meadownioor Dairies, 312 U.S. 287 (1941). 

37. A.F.L. v. Swing, 312 U.S. 321 (1941). 

38, Frankfurter, J., in Teamsters Union vy. Vogt, Inc., 354 U.S. at 289. 

39. The vendor, peddler, or independent contractor system of distribution of fresh 
food products was largely a result of the depression. For a discussion of the system 
see Milk Wagon Drivers v. Lake Valley Farm Products, 311 U.S. 91 (1940). See 
also Gordon, Giboney v. Empire Storage & Ice Co.: A Footnote to Free Speech, % 
Va. L. Rev. 25 (1950). 

#. 312 U.S. at 291. See also Milk Wagon Drivers Union v, Lake Valley Farm 
Products, 311 U.S. 91 (1940), for further discussion of the events in Chicago. 
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all union conduct was issued and a master was directed to prepare a report. 
Although the master reconwmended that all picketing, and not merely the 
violent acts, shuuld be enjoined, the trial court enjoined only the violent acts 
and permitted peaceful picketing to continue. The Illinois Supreme Court 
reversed the ruling below and permanently enjoined all picketing. 

In affirming the broad injunction against all picketing, Mr. Justice 
Frankfurter speaking for a divided court declared : 

Back of the guaranty of free speech lay faith in the power of 

an appeal tu reason by all the peaceful means for gaining access to 

the mind. . . . But utterance in a context of violence can lose its sig- 

nificance as an appeal to reason and become part of an instrument 

of force.*! 

Announcing its prerogative to search the records of the state courts where 
a claim of constitutionality is made, a majority of the Court found that 
It could justifiably be concluded that the momentum of fear 
generated by past violence would survive even though future picket- 

ing might be wholly peaceful. 

On this finding, the law of the state permitting the issuance of injunctions 
in labor disputes, the Court declared that there is 

nothing in the Fourteenth Amendment that prevents a state if it so 

chooses from placing confidence in a chancellor's dectee and com- 

pels it to rely exclusively on a policeman's club. 

Justices Black and Douglas did not question the right of state courts 
to use the injunction in cases of violence, but their inspection of the 
fecord convinced them that the acts of violence were dissociated from the 
peacefal picketing and that the injunction was too “sweeping” to warrant 
its approval. Mr. Justice Reed disagreed with the majority on the prin- 
ciple of associating the current peaceful picketing with past violence and 
found no emergency which justified the absolute prohibition of all communi-+ 
vation from the union to the public.‘ 

On objective appraisal of the. Mead ocemoor decision. at this late date 
it becomes questionable whether Thornhill had really been a victory after all. 
in Thornhill the Court. had struck down a sweeping statute, one so broad as 
to be invalid on its face; it considered nothing more; ‘There was room indeed 
for the states, by more carefully worded statutes or injunction decrees, to 
regulaté union conduct found to be contrary to the public interest although 
such statutes or decrees could not stifle all expression of comniunication of 
ideas. The Court in Meadowmoor adhered to the standatds of Thornhill 


41. Id. at 292. 
42. Td. at 294. 
43. Jd. at 296 
44. Jd. at 299, 307. 
48. fd. at 719. 
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and at least a majority of the members found that the Itlinois Court had met 
the tests therein established. 

In Meadowmoor, contrary to the guarded opinion of Mr. Justice Mur- 
phy in Thornhill, the Court for the first time associated peaceful picketing, 
as distinguished from communication generally with freedom of speech. Mr. 
Justice Murphy, possibly with the awareness of aspects of picketing which 
go beyond mere persuasion through the expres-ion of ideas, had declared 
only that “the dissemination of information concerning the facts of a labor 
dispute must be regarded as within that area of free discussivn that is guar- 
anteed by the Constitution.’** No association «i picketing with speech was 
made, except perhaps inferentially. There was fault in the statute, not grace 
in the method; in foreclosing picketing the statute also suppressed all other 
union expression. 

It was Mr. Justice Frankfurter who, in Meadowmoor, for the first time 
made the identification attributed to Thornhill: “Peaceful picketing is the 
workingman’s means of communication."** Likewise Mr. Justice Reed in 
his Meadowmoor dissent identified peaceful picketing with speech but with 
a perhaps unintended precautionary introduction: “Where nothing further 
appears, it is agreed that peaceful picketing, since it is an exercise of free- 
dom of speech, may not be prohibited by injunction or by statute.’’** 

It is, of course, difficult to surmise what prompted Mr. Justice Frank- 
furter to make the identification so carefully avoided by Murphy and Brandeis 
since it was unnecessary to the result of the case. While it was inevitable 
that some member of the Court should eventually make the association, it 
is interesting to note that, even in his vigorous dissent in Meadowmoor, Mr. 
Justice Black declined to relate free speech and picketing. 

What might have been considered as a successful counter-attack against 
the position which Thornhill has been credited with establishing was tem- 
pered by the decision in American Federation of Labor v. Swing, announced 
the same day as Meadowmoor. 

Ross Swing operated a beauty parlor in Illinois and his employees were 
apparently contented, efforts to unionize his shop not having brought suc- 
cess. When the union began to picket Swing’s shop, he, and his employees, 
sought and received a temporary injunction which was subsequently made 
permanent. The decree specificaily recited that “peaceful picketing or peace- 
ful persuasion” were unlawful “when conducted by strangers to the em- 
ployer." 

The Court found that a substantial claim of the right to free discussion 
was presented, and this right was to be “guarded with a jealous eye.” All 

4. Thornhill y. Alabama, 310 U.S. at 102. 
47. 312 US. at 293. 


48. Id. at 318. 
49. Id. at 323, 326. 
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that was before the court was “an instance of ‘peaceful persuasion’ disen- 
tangled from violence and free from ‘picketing en masse or otherwise con- 
ducted so as to occasion imminent and aggravated danger.” Such a ban of 
free communication was held to be inconsistent with the guaranty of free 
speech. As to the state’s requirement that picketing be associated with an 
employment relationship, Mr. Justice a again speaking for the 
Court, said: 
A State cannot exclude workingmen from peacefully exercising 

the right of free communication by drawing the circle of economic 

competition between employers and workers so small as to con- 

tain only an employer and those directly employed by him.” 

For the Court to have reached any other conclusion in Swing would 
have been inconsistent with the course of the law on free speech which had 
begun with the Schenck®? case in 1919. Here was an injunction which as it 
came to the court banned pure communication, untrammelled by any of the 
more coercive aspects of picketing, on the sole ground that the speaker was 
not bound up in an employment relationship with the person against whom he 
spoke. 

The Swing decision saved the day for the picketing-is-speech camp 
and since, as we are told by Justice Douglas, the retreat did not begin until 
Hanke, the occupation was to continue for nine more years. 


b. Ritter™ and Wohl. 

Soon, however, the Court came to realize that the broad pro- 
nouncements, but not the specific holding, of Thornhill had to 
yield “to the impact of facts unforeseen,” or at least not suffi- 
ciefttly appreciated. . . . Cases reached the Court in which a State 
had designed a remedy to meet a specific situation or to accomplish 
@ particular social policy. These cases made manifest that picket- 
ing, even though “peaceful,” involved more than just communication 
of ideas and could not be immune from all State regulation.™* 


As if by design, the first picketing cases after Thornhill came in pairs: 
for every injunction against picketing which the court set aside, it upheld 
another,** 

When a Texas restaurateur, Ritter, decided to erect a building unre- 

$0. Jd. at 326. 
51. See the dissenting opinion of Mr. J. Roberts, the Chief Justice concurring, 


relative to the belief that the issue ruled on was not properly before the Court. 
52. Schenk v. United States, 249 U.S. 47 (1919). 


53. Teamsters Union v. Hanke, 339 U.S. 470 (1950). “The retreat began . 
. Hanke... ,” Mr. Justice Douglas dissenting in Teamsters Union v. Vogt, Ine., 
354 US. at 296. 


54. Carpenters & Joiners Union v. Ritter’s Cafe, 315 U.S. 722 (1942). 

55. Bakery and Pastry Drivers v. Wohl, 315 U.S. 769 (1942). 

56. Frankfurter, J.. in Teamsters Union v. Vogt, Inc., 354 U.S. at 289. 

57. Meadowmoor and Swing were decided on the same day and Ritter and Wohl 
were decided on the same day in the following term. 
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lated to his restaurant business and some distance from his cafe, he chose a 
contractor named Plaster for the job. Whereas Ritter’s restaurant em- 
ployees were ali unionized, Plaster used non-union help. Members of local 
building trades unions began to picket Ritter'’s cafe as svon as the con- 
struction began although no dispute existed between Ritter and his em- 
ployees and no construction work was being performed at the restaurant. 
Ritter’s employees refused to cross the picket line and the employees of his 
suppliers refused to make deliveries. 

The Texas courts found that the picketing was for the purpose of forc- 
ing Ritter to require Plaster to employ only union labor on the building un- 
der construction, This activity was held to violate the Texas anti-trust 
law and the Texas courts enjoined the picketing of the cafe; the decree did 
not limit picketing at other locations or limit communication, except by 
means of picketing, at the cafe. The Supreme Court upheld the injunction. 

The Court noted that the right of a State to determine whether the 
common interest is best served by imposing some restrictions upon the use 
of weapons for inflicting economic injury in the struggle of conflicting indus- 
trial forces had not previously been doubted.5® While acknowledging the 
constitutional right peaceably to communicate the facts of a labor dispute, 
the Court declared that because a labor dispute may be the occasion of the 
exercise of freedom of expression, it was not given any greater constitu- 
tional sanction or rendered completely inviolable. Mr. Justice Frankfurter, 
speaking for the Court, declared: 

It is true that by peaceful picketing ‘oie communicate 
their grievances. As a means of communicating the facts of a labor 
dispute, peaceful picketing may be a phase of the constitutional right 
of free utterance. But recognition of peaceful picketing as an ex- 
ercise of free speech does not imply that the States must be without 
power to confine the sphere of commiusii ation to that directly related 
to the dispute. Restriction of picketing to the area of the industry 
within which a labor dispute arises leaves open to the disputants 
other traditional modes of communication. 

Using the argument that Thornhill :nade peaceful picketing a constitu- 
tionally protected medium of free speech, the dissenting justices™ felt the 
picketing should have been permitted even though injury resulted to the 
picketed establishment. In effect the dissenters insisted on a grant of con- 
stitutional immunization for peaceful picketing,” for they ignored the fact 
that other means of communication, even at Ritter’s, had not been disturbed. 


$8. 315 U.S. at 725. 
Id. at 727. 
Justices Douglas and Murphy concurred in a dissenting opinion by Mr. Jusfice 
Bea Mr. Justice Reed delivered a separate dissent. 
61. Despite the fact that Mr. Justice Douglas in a concurring opinion in the Wohl 
which was decided the same day, had recognized picketing as being more than 
free speech. See text, infra, at note 65. 
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As had been the situation a year earlier, it remained for another case 
to preserve the “victory” apparently won in Thornhill. 

Hyman Wohl and Louis Platzman were peddlers™ of baked goods in 
New York. They bought at wholesale and sold and delivered to small re- 
tailers, retaining the difference between cost and selling price. Because the 
use of peddlers was more economical in view of social security and unem- 
ployment taxes, New York bakeries tended toward the use of the peddler 
system, discharging their union employee-drivers as their contracts expired. 
The unions, in an effort to maintain union standards, solicited membership 
among the peddlers. When Wohl and Platzman objected to the union con- 
ditions and refused to join, the union commenced picketing the bakery 
which supplied them, and asked customers of the two peddlers to intercede 
in the union’s behalf. No question of violence or threat thereof was in- 
volved. A New York court issued an injunction against picketing both the 
suppliers and the customers. 

The Supreme Court treated the issue as consisting of the question: 
whether New York could enjoin peaceful picketing simply because the con- 
duct involved was not a “labor dispute” within the meaning of New York’s 
anti-injunction statute. The legality of the injunction was made to rest 
on this determination. The Court declared that one need not be in a “labor 
dispute” to have a right to express a grievance in a labor matter “by pub- 
lication unattended by violence, coercion, or conduct otherwise unlawful and 
coercive.” Without reference to Ritter’s case, Mr. Justice Jackson, speak- 
ing for the Court, did state : 

A state is not required to tolerate in all places and all circum- 
staffces even peaceful picketing by an individual. But so far as 

we can tell, respondents’ mobility and their insulation as middlemen 

made it practically impossible for petitioners to make known their 

grievances to the public whose patronage was sustaining the peddler 
system except by the means here employed ... those means are such 

as to have slight, if any, repercussions on strangers to the issue.“ 

Although the Wohl case preserved the balance which had existed in the 
interpretation of Thornhill, the opponents of the free speech concept reaped a 
moral victory from the now famous concurring opinion of Mr. Justice 
Douglas : 

Picketing by an organized group is more than free speech, since 
it involves patrol of a particular locality and since the very presence 


of a picket line may induce action of one kind or another, quite irre- 
spective of the nature of the ideas which are being disseminated.™ 


in the Wohl case, 315 U.S. at 770. 

63. 315 U.S. at 774. 

64. Id. at 775. 

65. Id. at 776. 
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This acknowledgment of the elements which inhere in picketing beyond 
its aspect of communication had only been implied in the past. Now, Justice 
Douglas had stated them in cogent terms, and his words were not soon to be 
forgotten. 

c. Giboney v. Empire Storage & Ice Company.* 

The implied reassessments™ of the broad language of the 

Thornhill case were hnally generalized in a series oi cases sustain- 

ing injunctions against peaceful picketing, evett when arising in the 

course of a lalur controversy, when such picketing was counter to 

valid state policy in a domain open to state reguiation. The decisive 
reconsideration came in Giboney v. Empire Storage & Ice Coo. . © 

Tn an effort to break down the resistance of Kansas City retail ice ped- 
dlers who refused to join the ice and cual drivers union, the union set about 
to obtain agreements from all Kansas City wholesale ice distributors that 
they would not sell to non-union peddlers. All but Empire Storage and Ice 
Company agreed, and the union commenced to picket Empire to force it to 
come to terms. [£ntry into such an agreement would not only have been in 
violation of Missouri's antitrade restraint law, subjecting Empire to criminal 
penalties, but would also have afforded the non-union peddlers an action 
for triple damages against Empire. Empire invoked the antitrade restraint 
law against the union and sought to enjoin the picketing. The union con- 
tended thac the right of free speech guaranteed by the Constitution protected 
its publication of truthfis! infurmation about Empire. The state courts found 
the conduct to be in vielation of the state law and held that an injunction 
against picketing for ar un'!awful purpose did not contravene the right of 
free speech. 

Unanimously, the United States Supreme Court upheld the state injunc- 
tion. The constitutional power ui a state to enact antitrade restraint laws 
was recognized and the application of such laws in the public mterest against 
all persons, businessmen or otherwise, combining to restrain trade could 
not be upset by the court. The peaceful publication of fact. concerning the 
labor dispute could not be separated from the single and integrated course 
of conduct which violated a valid law. 


66. See, eg., the Vogt (Surrender) case, 354 U 5. at 289, Except for one minor 
skirmish, however, the Wohi and Ritter cases marked a seven-year truce. In Cafeteria 
Employees Union v, Angelos, 320 U.S. 293 (1943), the Court, on the basis of Swing, 
reversed a New York Court of Appeals decision which had sustained broad injunctions 
against stranger organizational picketing. 

67. 33% U.S. 490 (19). 

68. The reassessments referred to the decisions in Wohi and Ritter, these cases 
being said to have demonstrated a “growing awareness” that some picketing cases in- 
volyed not so much questions of free speech as “a review of the balance struck by a 
State between picketing that involved more than ‘publicity’ and competing interests of 
state policy.” Frankfurter, J., in Teamsters Union v. Vogt, Inc., 45 U.S. at 290. 

69. Frankfurter, J., in Teamsters Union v. Vogt, Inc., 345 U.S. at 291. 
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The opinion was delivered by Mr. Justice Black who twice relied on 
Justice Douglas’ concurring opinion in Wohl to find picketing consisted of 
more than free speech."° The seeds of the retreat later referred to by Jus- 
tice Douglas in Vogt were being sown, or perhaps, more accurately, Thorn- 
hill had never stood for what it had been credited." 


V. Retreat 
a. Hughes v. Superior Court.” 


The following Term, the Court decided a group of cases apply- 
ing and elaborating on the theory of Giboney. In Hughes v. Su- 
perior Court . . . the Court held that the Fourteenth Amendment 
did not bar use of the injunction to prohibit picketing of a place 
of business solely to secure compliance with a demand that em- 


ployees be hired in percentage to the racial origin of its customers.”® 


Mr. Justice Douglas marks Teamsters Union v. Hanke as the beginning 
of the retreat. Because the Hughes case is so bound up in the events of 
that fateful day, it is perhaps justifiably included in this section. 

In an effort to compel Lucky Stores to hire Negro clerks in proportion 
to its Negro customers at a Richmond, California, grocery store, the Progres- 
sive Citizens of America picketed the store. A preliminary injunction 
against the picketing was issued and John Hughes and Louis Richardson 
were found guilty of contempt when they continued the picketing. The 
California Supreme Court reinstated the injunction after an intermediate 
appellate court had annulled it. The state court found that, though peace- 
fully conducted, the picketing was for an unlawful purpose. The United 


States Supreme Court agreed. 
Mr. Justice Frankfurter, speaking for the Court and making use of 
Mr. Justice Douglas’ concurring opinion in Wohl,™ stated: 


...» The very purpose of a picket line is to exert influences, and 
it produces consequences, different from other modes of communica- 
tion. The loyalties and responses evoked and exacted by picket 
lines are unlike those flowing from the printed word. 


70. 336 U.S. at 501, and in n. 6, at 503. 

71. In Giboney, Mr. Justice Black expressly recognized that Thornhill did not 
support the contention that “conduct otherwise unlawful is always immune from state 
regulation because an integral part of that conduct is carried on by display of placards 
by peaceful picketers.” 336 US. at 498. (Emphasis added.) Later in the opinion, 
Mr. Justice Black limited Thorwhill to its context. The statement therein that states 
might not impair the exercise of the right to discuss freely industrial relations in deal- 
ing with evils arising from industrial disputes was directed toward “a sweeping state 
prohibition” found “to embrace ‘nearly every practicable means whereby those inter- 
ested—including the employees directly affected—may enlighten the oo on the nature 
and causes of a labor dispute.’” 336 U.S. at 499. 

72. 339 U.S. 460 (1950). 

73. Frankfurter, J., in Teamsters Union v. Vogt, Inc., 354 U.S. at 292. 

74. See text supra at note 65. Three justices, Black, Minton and Reed, con- 
curred on the ground that Giboney controlled. Mr. Justice Douglas did not participate. 
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It has been amply recognized that picketing, not being the 
equivalent of speech as a matter of fact, is not its inevitable legal 
equivalent."® 
Although the policy with respect to the coercion of discriminatory hir- 

ing policy had been announced by the courts and not the legislature of Cali- 
fornia, this was found to be immaterial. 


While the retreat may have been made official in Hanke, the language 
in Hughes indicated the direction in which the court was moving. 


b. International Brotherhood of Teamsters v. Hanke.™* 

A, E. Hanke and George E. Cline were two self-employed used car 
dealers in Seattle, Hanke being in partnership with his sons. . Although 
both men were union members, they surrendered their union memberships 
rather than observe the hours that their unions demanded. Picketing of 
their establishments commenced, the pickets in each case taking down license 
numbers of patrons, and drivers for supply houses refusing to cross the 
picket lines to make deliveries. In Cline’s case, the union indicated that it 
would cease picketing only if Cline agreed to remain closed on §aturday 
afternoons and Sundays, and to hire a union member at the rate of seven 
per cent of gross sales. Both men sought and received injunctions which 
were affirmed by the state supreme court, that tribunal concluding that the 
union’s interest in a few members’ welfare was far outweighed by the public 
interest that small business bé free from dictation of business policy by a 
group having only a small interest in that policy."* 

The Supreme Court approved the injunctions. It observed that the 
situation before it was the opposite of that in the Senn case, the Washington 
court deciding not to “keep hands off these industrial contests.” The Court 
interpreted that in Senn it was Wisconsin, not the Fourteenth Amendment, 
which put picketing as a means of publicity on a par with advertisements in 
the press. Speaking for the Court, Mr. Justice Frankfurter said: 

If Wisconsin could have deemed it wise to withdraw from the 
union the permission which this Court found outside the ban of the 


Fourteenth Amendment, such action by Washington cannot be in- 
side that 


Noting again that, as in Hughes, the state policy had been laid down by 
the judiciary rather than the legislature, the Court declared that it could 
not conclude that, in finding the picketing to be for an unlawful purpose, 


75, 339 U.S. at 465. 

76. 339 U.S. 470 (1950). 
77. Id. at 477. 

78. Id. at 475. 

79. Id. at 476, 
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the balance struck by the state was so inconsistent with the traditions of 
free people as to make that choice unconstitutional. Swing, Wohl and 
Angelos were distinguished as having held only that states could not pro- 
scribe picketing by setting artificial bounds.*! 

doubtful that he could have saved the day. 


c. Building Service Employees International Union v. Gassam.™ 

W. L. Gazzam was an innkeeper in Bremerton, Washington. He em- 
ployed non-union help. Union representatives requested that he sign a 
contract which would require his employees to join a union. Washington 
law forbade an employer to coerce his employees to join a union. Gazzam 
informed the union that it was up to the employees to decide the matter. On 
two occasions, given unhampered opportunity to solicit membership among 
the employees, the union succeeded in influencing one bellboy to join.” 
The union then commenced to picket the inn and Gazzam obtained a per- 
manent injunction against the picketing. The injunction was limited only to 
picketing for the unlawful purpose of seeking employer coercion of the em- 
ployees’ choice of a bargaining representative. 

The Supreme Court rejected the union’s contention that Swing was 
controlling. Although there was no employer-employee relationship as had 
been the case in Swing, the Court found that the state court had not relied 
on that factor, but held, instead, that picketing for an unlawful purpose was 
the only conduct restrained, In the circumstances, Giboney was controlling 
and the injunction affirmed. 

The Thornhill forces were now in full retreat. 


Vi. The Rout — Plumbers Union v. Graham™ 


A similar problem was involved in Plumbers Union v. Graham 
. . . where a state court had enjoined, as a violation of its “Right 
to Work” law, picketing that advertised that nonunion men were 
being employed on a building job. This Court found that there 
was evidence in the record supporting a conclusion that a substan- 
tial purpose of the picketing was to put pressure on the general 
contractor to eliminate nonunion men from the job and, on the 
reasoning of the cases that we have just discussed, held that the 
injunction was not in conflict with the Fourteenth Amendment.** 


80. Justices Reed and Minton saw no distinction between the instant case and 
Swing, Wohl and Angelos. Mr. Justice Black dissented for the reasons given in his 
Ritter dissent. 

81. The majority declared that in Wohl it had been expressly noted that the 
picketing had not been found to be for an unlawful purpose. 339 U.S. at 480. 

82. 339 U.S. 532 (1950). 

83. The union, however, was not interested in the bellboy. 339 U.S. at 534. 

84. 345 U.S. 192 (1953). 

85. Frankfurter, J., in Teamsters Union v. Vogt, Inc., 354 U.S. at 293. 
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The Graham brothers had contracted to construct a school in Rich- 
mond, Virginia. Some of the subcontractors employed non-union labor. 
When requests that all non-union labor be laid off were not complied with, 
the construction site was picketed and the union men left the job. The 
Grahams sought an injunction against the picketing on the ground that 
compliance with the union request would subject them to liability under the 
Right to Work law and cause them to break contracts with subcontractors 
employing non-union help. An injunction issued, the decree reciting that 
the picketing was for an illegal purpose. 

On review of the injunction, the Supreme Court asserted its power to 
search the record since a constitutional question was involved. It found 
nothing to cause it to disagree with the Virginia Court that “however inno- 
cent the picketing appeared while in progress it was combined with 
conduct and circumstances occurring before and during the picketing that 
demonstrated a purpose . . . in conflict with the Right to Work Statute.”™ 


The retreating forces found no comfort in Graham, but the worst was 


yet to come. 
Vil. The Surrender 


[T]he highest state court drew the inference from the facts 
that the picketing was to coerce the employer to put pressure on his 
employees to join the union, in violation of the declared policy of 
the State . . . consistent with the Fourteenth Amendment, a State 
may enjoin such conduct. 

Of course the mere fact that there is “picketing” does not 
automatically justify its restraint without an investigation into its 
conduct and purposes. State courts, no more than state legislatures, 
can enact blanket prohibitions against picketing. The series of 
cases following Thornhill and Swing demonstrate that the policy of 
Wisconsin enforced by the prohibition of this picketing is a valid 
one. 

Vogt, Inc., owned and operated a gravel pit in Wisconsin, the em- 
ployees of which were not enchanted by union calls to membership. When 
picketing commenced an injunction was sought and granted on the ground 
that the purpose of the picketing was to coerce the employer to force its 
employees to become union members in contravention of the policy of the 
State making such employer conduct an unfair labor practice. 

The Supreme Court, speaking through Mr. Justice Frankfurter as 
quoted above, found the injunction justified. 

Mr. Justice Douglas dissented : 

8. 345 U.S. at 203, 204. Mr. Justice Douglas’ search of the record did not reveal 
to him anything to support the finding as to the purpose of the picketing. He would 


have remanded. 
87. Frankfurter, J., in Teamsters Union v. Vogt, Inc., 354 U.S. at 294. 
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Today, the Court signs the formal surrender, State courts 
and state legislatures cannot fashion blanket prohibitions on all 
picketing. But, for practical purposes, the situation now is as it 
was when Senn... was decided.™ 

Vill. Armchair Generals 

Following the Thornhill decision, Professor Gregory was among the 
first to decry the equation of picketing with free speech.” Recognizing that 
the too free use of the labor injunction by courts had brought about the pas- 
sage of anti-injunction legislation,” he nevertheless questioned the judicial 
approach used to uphold the anti-injunction statute in Senn. Justice Bran- 
deis was accused of having overreached himself in that case. Gregory viewed 
the characterization of picketing as advertising as unrealistic. He noted that 
as a result of ordinary advertising one could be led to believe he would be 
getting more for his money whereas picketing is used because it compels 
and that no one was ever induced by picketing to secure a positive advan- 
tage to himself. Conceding that the freedoms of the Constitution are but 
concepts and not susceptible of precise definition, Professor Gregory offered 
the generalization that freedom of speech was intended to deal with the un- 
restricted expression of ideas and on the association of this freedom with 
picketing he declared: 


Now if freedom of speech is to prove a valuable social asset it 
will be because unrestricted expression educates and convinces 
others intellectually. 

It is submitted that peaceful picketing is not an argument in- 
tended to achieve an intellectual conquest. It is . .. a type of coer- 

jon. The only intellectual conviction to which it leads is the un- 
derstanding that if the picketed enterprise does not give in, or if 
patrons or applicants for jobs do not cease dealing with him, they 
will eventually wish they had.*! 

Professor Teller joined Gregory in objecting to the identification of 
picketing with free speech.** The identification, it was argued, was a threat 
to the role of courts in labor controversies since it injected into such con- 
troversies a constitutional issue which narrowed the usual scope of judicial 
control. ‘“‘{T]}he aegis of freedom should not be permitted to cloak tor- 
tious activities, nor to immunize private warfare from legal interfer 


88. 354 U.S. at 297. 

89. Gregory, Peacefui Picketing and Freedom of Speech, 26 A.B.A.J. 709 (1940). 
For other early discussion on the subject of picketing and free speech, see Feinberg, 
Picketing, Free Speech and ‘Labor Disputes’, 17 N.Y.U.L.Q. Rev. 353 (1940); Com 
ments, 29 Cami. L. Rev. 366°(1941), 9 Geo. Wasm. L. Rev. 185 (1940). 

90. For additional comment comparing the significance of Thornhill in the area 
of protection of labor speech against the companion evil of arbitrary judicial restraint, 

see Comment, 29 Cauir, L. Rev, 366 (1941). 

91. Gregory, supra note 89, at 714. 

92. Teller, Picketing and Free Speech, 56 Harv. L. Rev. 180 (1942). 
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ence... ."*° Teller blamed the Senn decision for having opened up the 
constitutional issue and removing picketing from the traditional common law 
classification of prima facie tort requiring justification for resort thereto. 
He agreed with Gregory that picketing was not the exercise of free speech 
but a form of economic pressure, adding that injunctive relief against such 
conduct should not be removed from the bag of judicial remedies. 

In a rebuttal of Teller’s comments Professor Dodd attacked the argu- 
ment that picketing was not free speech and argued in turn that picketing 
was purposive speech, designed to affect human conduct, and it was this type 
of speech that the Court recognized as a fundamental right.* While ex- 
pressing disagreement with the prima facie tort theory, Dodd did recog- 
nize that the constitutional right established in Thornhill was a limited one— 
its protected status qualified by the extent it was interwoven with violence, 
the place where conducted, the relation between the picketer and the pic- 
keted, and the lawfulness of the objective. 

Firing off an immediate reply to Dodd’s defense of picketing,as free 
speech, Professor Teller wrote: 


The argument that the coercive quality of picketing is merely 
incidental to its essential property of free speech is more a grudg- 
ing concession than a real distinction. The remoteness of picketing 
from free speech has recently been noted by Professor Corwin in 
the following words; “In many circumstances picketing, even when 
unaccompanied by actual violence or fraud, is coercive and intended 
to be; and when it is, it is related to freedom of speech to about the 
same extent and in the same sense as the right to tote a gun is 
related to the right to move from place to place.”™* 


About the same time that Professor Dodd was answering Teller’s dis- 
agreement with the identification of picketing with speech, Professor Jaffe 
rose to defend the Supreme Court's case by case approach to the picketing 
problem.** Commenting on the views which the various Justices had ex- 
pressed up to the time, Jaffe called Mr. Justice Douglas’ remark in his 
concurring opinion in Woh" the best argument as to why picketing might 
be treated as not within the protection of free speech, but he went on to say: 

In other words, being more than free speech, having as it were 


an additional element, it might get no more protection than the ad- 
ditional element is entitled to.®* 


93. Ibid. 
94. Dodd, Picketing and Free Speech: A Dissent, 56 Harv. L. Rav. 513 (1943). 
95. Teller, Picketing and Free Speech: A Reply, 56 Harv. L. Rev. 532 (1943) 

citing Corwin, Book Review, 56 Harv. L. Rev, 484 at 486 (1942). 

teat ci site In Defense of the Supreme Court's Picketing Doctrine, 41 Micn. L. Rev. 

). 
97. See text at note 65 supra. 
98. Jaffe, supra note 96 at 1039 (1943). 
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Accusing Teller of swallowing the fallacy that constitutional liberties are 
susceptible of categorization and automatically applicable or not, Jafte praised 
the Court for its use of the Fourteenth Amendment to protect free speech. 
He declared, however, that the limitations as applied in Meadowmoor and 
Ritter did not constitute a retreat but were implied from the Court’s origi- 
nal position. The Court was described as seizing the occasion to round out 
the contours of a doctrine and not simply defining free speech; it was the 
task of the Court to work out an adjustment between a minimum national 
policy and a legitimate state policy with respect to an activity for which 
there was practically no constitutional tradition. 

Jaffe found support for his theory of an implied limitation in the re- 
mark of Holmes in the Schenck® case as repeated in the Near'® case and 
declared : 

{1}]n the opinion of Holmes and the Court the protection of 
free speech did not entirely exclude the application of either statu- 
tory or common-law tort concepts to activities involving communi- 
cation. Society should be entitled in some degree to limit the scope 
and means of intergroup conflict carried on by appeals to group 
loyalty or extragroup sympathy.’ 

The Court's approach was praised as protecting the states from being 
excluded from the development of policy to regulate jurisdictional picketing, 
picketing of homes, and other picketing removed from the economic strug- 
gle between employer and employee. In this area, it is essential that the 
state not be excluded from regulation of certain types of picketing such as 
the picketing of homes or jurisdictional picketing. The approach of the 
Courf protected the development of state policy along such lines. 

As the Court avoided the subject of picketing during the period from 
Angelos to Giboney, so, generally, did the commentators.”? The advent 
of the unlawful objectives purpose test applied in Giboney and its subsequent 
application in Hughes, Hanke, Gazszam and Graham stirred anew the con- 
troversy over the granting of constitutional immunization to picketing from 
state injunctions. 

The early application of constitutional immunization to picketing 
through the Due Process Clause of the Fourteenth Amendment was not 

99. “The most stringent protection of free speech would not protect a man in 
falsely shouting fire in a theatre and causing a panic. It does not even protect a 
man from an injunction against uttering words that may have all the effect of force.” 
Holmes, J., in Schenck v. United States, 249 U.S. 47 at 52 (1919). 

100. “The constitutional guaranty of free speech does not ‘protect a man from an 
injunction against uttering words that may have all the effect of force’.” Hughes, J, 
in Near v. Minnesota, 283 U.S. 697 at 716 (1931). 

101. Jaffe, supra, note 96 at 1053. 

102. For reviews on the identification of picketing with free speech, see during this 

period: Schusselberg, The Free Speech Safeguard for Labor Picketing, 33 Ky. LJ. 


237, 34 Ky. L.J. 3 (1945); and comments, 34 Cornett L.Q. 81 (1948), 59 Haav. L. 
Rev. 1123 (1946), 2 N.Y.U. Intra. L. Rev. 14 (1946), 21 N.Y.U.L.Q. Rev. 406 (1946). 
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accompanied by much discussion of the clear and present danger test'®* 
found in other cases dealing with free expression’ In Giboney, Mr. 
Justice Black applied the test t find “clear danger, imminent and immedi- 
ate," that the state anti-trade restraint law would be a dead letter un- 
less the union conduct was restrained. This institution of the test evoked 
some comment! although its use had been earlier predicted.!*7 

The subsequent extension of the unlawful objectives test of Giboney 
to the factual situations of Hughes, Hanke and Gaszam stimulated a series 
of reviews of the picketing cases since Thornhill. The most frequent 
conclusion reached by writers on the subject was that picketing as a form 
of speech, if that it was, was not receiving the preferential treatment ac- 
corded other forms of speech.'® 

Alarmed at the new approach taken by the Court in upholding state 
injunctions against picketing because of the non-speech aspects thereof, 
Professor Jones suggeste:! that in describing picketing as coercion the courts 
had misconstrued a description of persuasion." Accusing Professor Greg- 
ory of being the leading exponent of the coercion analogy, Professor Jones 
claimed that analysis of the constitutional status of picketing had beenewarped 
by this misconception of coercion and persuasion. 

Quickly accepting the challenge, Professor Gregory declared that picket- 


103 “The question in every case is whether the words are used in such circum- 
stances and are of such a nature as to create a clear and present danger that they will 
bring about the substantive evils that Congress has a right to prevent.” Holmes, J. 
in Schenck y. United States, 249 U.S. 47 at 52 (1919). See also dissenting opinion 
of Holmes, J., in Gitlow v. New York, 268 U.S. 652 at 672 (1925). 

li Mr. Justice Reed alluded to the test in his dissenting opinions in Meadowmoor 
iter. 

105. 336 U.S. at $03 (1949). 

106. See Gordon, Giboney v. Empire Storage & Ice Co.: A Footnote to Free 
Speech, 3% Va. L. Rev. 25 (1950). For later discussion of the merits of the clear and 
present danger test see Rehmus, Picketing and Free Speech, *® One. L. Rev. 115 
ie. Comments, 19 Geo. Wasn. L.. Rev. 287 (1951), 26 N.Y-U.L.Q. Rev. 183 

107. See Howard, Freedom of Speech and Lubor Contraversies, 8 Mo. L. Rev. 25 
(1943) ; Comment, 34 Corneis L.Q. 81 (1948). 

108. The discussion set off by Hughes, Hanke and Gassem decisions has been 
exhaustive. See Burstein, Picketing and Speech, 4 Las. L.J. 791 (1953); Petro, Pick- 
sting and Labor Strategy, 2 Lan. L.J. 243 (1951), Effects and Purposes of Picheting, 
2 Las. L.J. 323 (1951), and Free Speech and Oryanisational Picketing, 4 Las. LJ. 3 
(1953) ; Gregory, Constitutional Limstutions on the Regulation of Union and Employer 
Conduct, 49 Micu. L. Rev. 191 (1950): Weinberg, Thornhill to Hanke—The Picket- 
ing Pussie, 20 U. Cin. L. Rev. 437 (1951); Fraenkel, Peaceful Picketing—Constitu- 
tionally Protected, 99 U. Pa. L. Rev. 1 (1951); and Tanenhaus, Picketing os Free 
ae Stages in the Growth of the New Law of Picketing, 14 U. Pret. L. Rev. 

). 

109. See Rehmus, supra note 106, (picketing is suspect form of speech) ; Weinherg, 
supra note 108 (predicting removal of picketing from pale of constitutional protection) ; 
yon pert (The Thornhill doctrine exists only as a historical foot- 
note 

110. E. A. Jones, Picketing and Coercion: A Jurisprudence of Epithets, 39 Va. 
L. Rev. 1023 (1953). 
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ing should be recognized for what it is—economic pressure which should 
be left to the people of the state to regulate.'"! After dismissing a rejoinder 
by Jones,'!? Gregory concluded : 


Insofar as it is an integral part of the whole congeries of acts 
involved in pushing people around, it takes on the color of such 
pushing. . . I find it convenient to refer to those i [pick- 
eting, stcilete, and boycotts] as economic coercion. 


The following year, in an extremely thoughtful analysis, Professor Jones 
explored the treatment by the Supreme Court of picketing as a form of con- 
stitutionally protected speech. Advancing the argument that the Court 
in Thornhill had brought union activity within federal control at a time when 
Congress had not done so and, as a matter of political reality, was not apt 
to do so, Jones found that the Court in its most recent decisions had not 
heeded the caution formalized in the clear and present danger test because 
it had failed to require the activity enjoined to be sufficiently linked by the 
cause and effect to the state policy insulated by the injunction." 

The author of the most recent detailed appraisal of the picketing-free 
speech identification, despite his conviction that picketing is free speech, 
believes that the Court's unlawful purpose doctrine as announced in Giboney 
resolved the apparent dilemma previously confronting the Court." The 
result was a simple formula preserving the integrity of picketing as free 
speech, while at the same time maintaining the protection of society against 
the unlawful purposes toward which picketing might be directed. This 
principle, the author concludes is that: 

Picketing, like any other speech, is protected by the Court— 
as a MEANS; however, like other expression media, it will not 


be protected when used for the purpose of accomplishing an unlaw- 
ful END." 


The correspondents have not shirked their duty—the campaign has been 
well covered."'7 


111. Gregory, Picketing and Coercion: A Defense, 39 Va. L. Rev. 1053 (1953). 

112. E. A. Jones. Picketing and Coercion: A Reply, 39 Va. L. Rey. 1067 (1953). 

113. Gregory, Picketing and Coercion: A Conclusion, 39 ‘Va. L, Rev. 1067 at 
1069 (1953). 

114. E. A, Jones, The Right to Picket: Twilight Zone of the Constitution, 102 
U. Pa. L. Rev. 995 (1954). Professor Jones ends his article with a scholarly discussion 
of the clear and present danger test, suggesting the possibility that the Court 
is following a laissez faire policy toward state regulation of picketing; and concluding 
with his opinion of a more effective approach toward solving the picketing dilemma. 

11S. F. E. Jones, Pickets om the Grass, Alas! Amidst Confusion, A Consistent 
Principle, 29 So. Cautr. L. Rev. 137 (1956)... 

116. fd. at 145. 

117. For further recent Comment, see 10 Miamr L.Q. 37 (1955), 58 W. Va. L 
Rev. 382 (1956), and § Uram L. Rev. 98 (1956). 
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IX. Estimate of the Situation 


Much license has been taken here with the military analogy which Mr. 
Justice Douglas chose to illustrate the sequence of decisions since Thornhill. 
While it has been a convenient tool to examine the events in the highly con- 
troversial area of labor law, it is questionable whether Thornhill represented 
any “victory” from which there could be a retreat, rout or surrender. 

Unquestionably Thornhill brought rejoicing among those favoring im- 
munization of picketing from state control. It is now apparent that much 
of this enthusiasm can be attributed to wishful thinking. Ke-examination 
of Thornhill indicates the care taken by Mr. Justice Murphy to restrict the 
decision to its holdiig: The, Alabama statute was invalid on its face be- 
cause it barred all dissemination of information concerning labor disputes. 
The Court did not hold that the statute was invalid because Thornhill had 
been convicted for picketing under it, but rather because it would not have 
permitted him to publicize the dispute in any manner. Thus, the entire 
campaign now appears as a matter of afterthought to have been, in the main, 
one of semantics. 

Few, if any, are the constitutional precepts that are establisf€d in a 
single Supreme Court decision thereafter to be inexorably applied whenever 
a properly labeled case reaches the Court. Perhaps a more reasonable expla- 
nation of the events subsequent to Thornhill, and Senn, is that the Court was 
developing the extension of the First Amendment liberty of free speech in 
a new context, the area of labor relations, through the Due Process Clause 
of the Fourteenth Amendment. The nature of the statute in the Thornhill 
case indicated pretty well the general attitude of the states toward employee 
appeal for economic assistance from the public in its struggle with manage- 
ment. To find that picketing was speech and was to be protected as such 
is to find too much in Thornhill. The cases since then have demonstrated 
this point. : 

X. Flanking Maneuver — An Observation 
While the federal pre-emption doctrine established in Garner v. Teamsters 
Union™® is not directly related to the treatment of picketing as a First 
Amendment liberty protected against infringement by the states through the 
Fourteenth Amendment, and hence, is not within the scope of this article, it 
would be somewhat misleading to omit reference to this doctrine when con- 
sidering the present status of Thornhill. | 

In Garner, the Supreme Court affirmed a decision of the lennsylvania 
Supreme Court holding that, although picketing may be conducted for the 
sole purpose of coercing an employer to force his employees to join a union, 
the state courts are precluded from exercising jurisdiction to enjoin such 


118. 346 U.S. 485 (1953). 
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conduct because it also constitutes an unfair labor practice and hence comes 
within the exclusive domain of the National Labor Relations Board. The 
Court was of the view that because of the potential conflict in the interpre- 
tation of state and federal statutes with respect to the same subject, Congress 
intended the federal law to be supreme. 

Speaking for the Court, Mr. Justice Jackson carefully noted that the 
conduct involved was not expressly removed from the jurisdiction of the 
National Labor Relations Board and therefore was not of such nature as to 
be either governable by the state or entirely ungoverned; was not a case of 
mass picketing, threatening of employees, obstruction of public ways, or 
picketing of homes; nor was there a threat of breach of the peace.’’* Thus, 
the Court said that the state was excluded by the federal act from any attempt 
to regulate the picketing. 

Following Garner, in li eber v. Anheuser-Busch,’* the Court overruled 
a decision of the Missouri Supreme Court finding peaceful picketing in viola- 
tion of the state’s anti-trade restraint laws when the purpose thereof was to 
force an employer to include a clause in a collective bargaining agreement 
providing for the assignment of outside work only to contractors who had 
agreements with the picketing union. Prior to the action of the Missouri 
court, the National Labor Relations Board had refused to entertain the 
case. Since the employer had alleged in the state court that the conduct also 
violated the federal labor act, the Supreme Court rejected the argument that 
Garner was distinguishable from the instant case because the same conduct 
constituting an unfair labor practice under the federal act also violated a 
State statute not related to a labor dispute. Mr. Justice Frankfurter, speak- 
ing fot the Court, stated : 

Controlling and therefore superseding federal power cannot be 
curtailed by the State even though the ground of intervention be 
different from that on which federal supremacy has been exer- 
Distinguishing the Giboney case, the Court in Weber stated in a foot- 

note that no question of federal pre-emption had there been raised, Giboney 
being concerned solely with whether the injunction against picketing vio- 
lated the Fourteenth Amendment.” This distinction, however, is incom- 
patible with the statement quoted above from Weber, and Giboney may tor 
all intents and purposes be considered overruled by the Garner-Weber ap- 
proach. 

Last term, the Supreme Court in Guss v. Utah Labor Relations Board’™ 


119, Jd. at 488. 

120. 348 U.S. 468 (1955). 
121. Id. at 479. 

122. Id. at 481, n. 9. 

123. 353 U.S. 1 (1957). 
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denied state courts the power to exercise jurisdiction over matters within 
the orbit of the National Labor Relations Board even though that agency 
declined to assert its jurisdiction. 

It is thus apparent that Garner, coupled with H’eber and Guss, while 
not in any sense a constitutional protection of picketing, constitutes a more 
restrictive rule on state regulation of picketing than Thornhill. Since peace- 
ful picketing violative of state policy would most likely constitute either an 
unfair labor practice or permissive conduct under the federal statute, state 
courts may intervene only in that extremely nebulous and narrow area where 
interstate commerce is not involved or affected.* Much of the elation which 
the anti-Thornhil forces may otherwise have derived from the Vogt deci- 
sion has been dampened by the restraint placed by the Garner decision on the 
authority of the states in the labor injunction field. The practical effect of 
the pre-emption doctrine is that the only control left to the states in this area 
is in the cases of mass picketing, picketing involving violence, and picketing 
the sole purpose of which is to compel an employer to grant a union shop 
in those states having right-to-work laws. 

The pre-emption doctrine may not prove to be as hard and fast as it 
appears to be at first glance. Since it derived from presumptive Congres- 
sional intent, it is subject to change by Congressional action, and moreover, 
the Court has been careful not to say that the National Labor Relations Act 
has pre-empted the entire field."*® There can be no difficulty in the applica- 
tion of the pre-emption doctrine where a state law actually is in conflict with 
the federal labor act or, in those cases where a parallel state labor act exists. 
The hard cases will come in that area where the conduct is neither specifi- 
cally prohibited nor sanctioned by the National Labor Relations Act and 
must therefore go unregulated unless the state courts are permitted to inter- 
vene, The last authoritative word has not been spoken on this question, and 
the history of Thornhill teaches us not to read too much into Garner. Para- 
phrasing Mr. Justice Frankfurter, it is our guess that as the Court rounds 
out the contours of the pre-emption doctrine, some of the “broad pronounce- 
ments” of Garner and Weber will “yield to facts unforeseen” or “at least 
not sufficiently appreciated.” The pre-emption rule should not, it would 
seem, be so broadly applied as to immunize from state control conduct which 
in actuality is not dealt with one way or the other in the federal act. At 
any rate, we may be sure that the scene of battle has now shifted from 
Thornhill and free speech to Garner and pre-emption. 

124. This excludes, of course, mass picketing or picketing accompanied by violence, 
such situations being excepted by Garner. See UAW v. Wisconsin Employment Rela- 


tions Board, 351 U.S. 266 (1956). 
125, nited Construction Workers v. Laburnum Constr. Corp., 47 U.S. 
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5. PICKETING 
{Bureau of National Affairs. Labor Relations Expediter. LRX 535-559] 
IMPORTANCE OF PICKETING 


The patrolling of given premises by one or more persons has been 
used by striking unions to help insure that striking workers stay on 
strike, to try to discourage others from taking over the strikers’ jobs, 
and to encourage the public to take the side of the strikers. 

It also has been used where no strike exists. For instance, when an 
attempt is being made either to persuade a nonunion company’s 
workers to be represented by the picketing union and/or to convince 
the employer to recognize the union as the bargaining agent for his 
employees. Or so-called secondary picketing may be used against an 
employer not a party to a dispute to force the employer to withdraw 
his patronage from the employer directly engaged in the dispute. 

Picketing may be peaceful or violent. It may involve one picket or 
hundreds. It ma nothing more than an attempt to inform the 

ublic about “untair” conditions, or it may be in violation of law. 
requently, the character of the picketing or the nature of its purposes 
are mixed. 

The U.S. Supreme Court, in an unanimous opinion in the Giboney 
case (1949, 23 LRRM 2505, 2509), approvingly cited Justice Douglas’ 
concurring opinion in Bakery Drivers v. Woh] (1942, 10 LRRM 507, 
511) tothis effect; 

Picketing by an organized group is more than free speech, since it involves 
patrol of a particular locality and since the very presence of a picket line may 
induce action of one kind or another, quite irrespective of the nature of the 
ideas which are being disseminated. 

The Supreme Court has also noted that although “picketing has an 
ingredient of communication, it cannot dogmatically be equated with 
the constitutionality of protected free speech.” “Our decisions,” said 
the Court, “reflect recognition that picketing is ‘indeed a hybrid’” 
(International Brotherhood of Teamsters v. Hanke, 1950, 26 LRRM 
2076, 2077). Asa result, the problems of legislating or making judi- 
cial findings on picketing are considerable. 

One of the classic discussions of picketing pointed up these com- 
plexities by commenting on the inadequacy of the vocabulary used in 
evaluating picketing. For example, it cited “coercion” and added 
that “coercion may be a physical compulsion ; it may also imply merely 
the exertion of economic pressure.” In the same fashion, “ ‘persua- 
sion,’ may be insult and menace; it may also be an appeal to free 
judgment.” It concluded with this oft-quoted comment : 

A vocabulary so freighted with ambiguity easily lends itself to a fictitious 
issue * * * Unwittingly a court may be pronouncing judgment upon the impli- 
cations of a label, instead of weighing the elements of an industrial conflict as it 
actually transpired. These situations make a heavy demand upon intellectual 


detachment and require a sturdy hold upon reality. (Frankfurter and Greene, 
The Labor Injunction, 1980, pp. 34, 35.) : 


RIGHT TO PICKET 


The overall rules. Like the right to strike, the right to picket is pro- 
tected under the LMRA. That is to say, discharge for peaceful picket- 
ing normally is held by the NLRB to be discrimination to discourage 


PICKETING AND BOYCOTTS 105 


concerted activity and may be remedied by an order to reinstate the dis- 
charged employee and repay him for his loss of wages. 

The federal and state courts also will protect some picketing as an 
exercise of the right of free speech and free assembly. However, there 
is a good deal of both law and so-called public policy—for the federal 
government and the states—restricting both the purposes and the 
methods used by picketing unions. 

The succeeding subtopics explain the limits within which the right 
to picket is protected and the area in which it is not protected either 
against discharge of the picketing employees or against injunctions 
forbidding unions to picket. 


THE BACKGROUND 


The Sherman Act and the Clayton Act. The widespread use of the 
labor injunction to defeat strikes and picketing beginning in the 1880's 
led to a union-sponsored drive to limit the injunction’s use by law. 
The movement was in part a reaction to the use of the antitrust laws, 
enforced by injunctions, in combatting union action. In addition to 
bale Fatey used, injunctions granted in labor disputes were often 
very broad in their coverage. 

In the famous Debs case decided by the U.S. Supreme Court in 1895 
(158 U.S. 564), the injunction upheld by the Court applied to the 
18 named defendants “and all persons combining and conspiring with 
them, and all other persons whomsoever.” 

The Sherman Act.—In the Sherman Antitrust Act of 1890, the em- 
ployers found a legal weapon that appeared to be a useful one for the 
growing contest with unions. In 1908, the U.S. Supreme Court, in the 
celebrated Danbury Hatters case, held that the Sherman Act might 
be applied to labor unions (Loewe v. Lawlor, 208 U.S. 274). 

The Clayton Act and labor's disappointment.—With the approval 
of the 1914 Clayton Act, an amendment to the Sherman Antitrust Act, 
labor assumed that its fight for adequate federal statutory protection 
against court-made labor law had been won. Organized labor ex- 
pected that the law would protect peaceful picketing, the payment of 
strike benefits by unions, and all forms of boycott activity. 

In Sec. 6, the law stated that “the labor of a human being is not a 
commodity or article of commerce.” This section also declared that 
unions were not subject to the antitrust laws. AFL President Samuel 
Gompers referred to Sec. 6 as “the industrial magna charta”. 

In Sec. 20, the law provided that “no restraining order or injunction 
[approved by a U.S. court] shall prohibit any person or persons, 
whether singly or in concert, from terminating any relation of em- 
ployment * * * or from recommending, advising, or persuading 
others by peaceful means so to do; or from attending any place where 
any such person or persons may lawfully be, for the purpose of peace- 
fully obtaining or communicating information, or from peacefully 
persuading any person * * * to abstain from working.” 

But in 1921, in the American Steel Foundries case (257 U.S. 184), 
the U.S. Supreme Court construed Sec. 20 to mean that only one 
picket would be permitted at each factory entrance; the single pickets 
were to have “the right of observation, communication and persuasion 
but with special admonition that their communication, arguments, and 
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appeals not be abusive, libelous or threatening, and that they not 
approach individuals ther but singly * * * 

n the same year in Truax v. Corrigan, the Court held unconstitu- 
tional a 1913 Arizona law modeled on Sec. 20. (257 U.S. 312). These 
decisions provided precedents for the federal and state courts and 
resulted in a fairly restrictive application of the protections accorded 
picketing in the Clayton Act and in the numerous state statutes similar 
to the ieee Act. 


THE NORRIS-LA GUARDIA ANTI-INJUNCTION ACT 


The Norris-LaGuardia Act became law in March, 1932. The law 
barred “yellow dog contracts”—agreements with employers whereby 
individual employees pledged themselves not to join a union (Sec. 3). 
It smenuapeted specific union activities including “patrolling,” which 
may not be enjoined (Sec, 4). More importantly, it made two changes 
affecting the jurisdiction of the federal courts in “labor disputes,” 
Tt extended the definition of a “labor dispute” to include controversies 
concerning conditions of employment even though the parties to the 
dispute were other than an employer and his own employees (Sec. 13). 
The effect of this provision was to nullify the U.S. Supreme Court’s 
decision holding that Sec. 20 of the Clayton Act only protected boy- 
cotts and picketing involving an employer and his own employees 
(Duplex Printing Press Co. v. Deering, US SupCt, 1921, 254 U.S. 
443). The law also P scene a stringent series of conditions which 
must be satisfied before an injunction might be issued by a federal 
court in any case involving “a labor dispute” (Sec. 7). 

Thus, the Act provides as a condition to the court’s jurisdiction 
that: (1) Unlawful acts must have been threatened or committed 
be continued restrained ; (2), ir- 
reparable injury to complainant’s property will follow; (3 t- 
er will be inflicted on the complainant if an 
denied than will be inflicted on the defendant if it is ordered; and 
(4) the complainant has no adequate remedy at law. 

urthermore, the Act im two new conditions of a rather 
drastic character, namely: (1) The court, before it has power to 
issue an injunction, must find that public officers charged with pro- 
tecting the complainant’s property are unable or unwilling to fur- 
nish adequate protection (Beer 7(e)); and (2) no restraining order 
or injunction may be granted if the complainant has failed to com- 
ply with his own obligations or has failed to make every reason- 
able effort to settle the dispute by negotiation or through govern- 
ment machinery for mediation or arbitration (Sec. 8). 

The Act also imposes limitations on ex parte orders—orders is- 
sued at the request of one party without a hearing—(Sec. 7(e)) ; 
forbids blanket orders covering all manner of picketing—an order 
must be directed only at pprrifc acts included in the court’s find- 
ings of fact—(Sec. 9) requires a jury trial in contempt pro- 
ceedi (Sec. 11). 

Violence or fraud.—Sec. $40), .olme stipulates that picketing or 
other means of publicizi r dispute is not protected by the 


a 

Norris-LaGuardia Act if “fraud or violence” is involved. A U.S. 
court ruled, however, that an injunction might not be issued in a 
case involving violence caused by the union (1) if the employer 
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failed to meet the statutory condition of showing that he had made 
every reasonable effort to settle the dispute by negotiation, through 
av ‘able governmental mediation ihe, fuer or voluntary. arbitra- 
tion, and (2) if the employer failed to prove that the public lice 
were unable or unwilling to furnish adecied protection. (Carter 
v. Herrin Motor Freight Lines, Inc., CA 5, 1942, 11 LRRM 642). 

But other courts have not followed this rule uniformly. (See 
Atchison, Topeka & Santa Fe Ry. v. Sillampa, USDC NM, 1949, 
26 LRRM 2310). In two leading U.S. Supreme Court decisions 
involving Norris-LaGuardia, there were intimations of violence but 
the court took no notice in reaching its decisions finding that in- 
junctions should not have been issued (Lauf v. E. G. Shinner Co., 
1938, 2 LRRM 585; Milk Wagon Drivers v. Lake Valley Farm 
Products, Inc., 1940, 7 LRRM 276). 

The use of the term “unfair” on placards carried by pickets has 
been held not to amount to “fraud” under the Norris-LaGuardia 
Act even though the picketing union was demanding a closed-shop 
contract following the loss of its majority status (Bridge, Struc- 
tural, and Ornamental Iron Workers v. Pauly Jail Bldg. Co., CA 
8, 1941, 8 LRRM 465). 

Sec. 6 of the Norris-LaGuardia Act, which requires proof of au- 
thorization or ratification of unlawful acts of individual officers, mem- 
bers or agents in order to fix the responsibility of an association or 
organization, was superseded in the case of proceedings under the 
LMRA by LMRA Sec. 2(13). This provides that actual authoriza- 
tion or ratification is not controlling on the question of agency in de- 


termining res wiperg A for acts performed by another. 
Practical eet of Norris-LaGuardia Act.—For a study submitted 
to the U.S. ate r Committee in February, 1951, on the prac- 


omatees of the Norris-LaGuardia Act since its enactment, see 27 

Constitutionality of Norris-LaGuardia Act—The U.S. Supreme 
Court upheld the constitutionality of the anti-injunction law in 1938 
(Lauf v. E. G. Shinner, U.S. SupCt, 1938, 2 LRRM 585). This deci- 
sion was foreshadowed by the Court’s 1937 decision upholding the 
constitutionality of a similar Wisconsin statute (Senn v. Tile Layers’ 
Protective Union. U.S. SupCt, 1937, 301 U.S. 468). 

Denials of injunctions by U.S. courts under the Norris-LaGuardia 
Act.—In construing the term “labor dispute,” the U.S. courts have 
interpreted the term broadly. The result has been the denial of in- 
junctions involving the following types of conduct: 

1. A strike and picketing fee boat an attempt by one union to 
foree an employer to replace a rival union’s members with members 
of the union doing the striking and picketing: In so holding the 
U.S. Supreme Court held that the ublic policy disclosed by reading 
the Norris-LaGuardia Act and the antitrust laws in conjunction 
barred a federal antitrust action against the aggressor union in this 
type of “jurisdictional dispute” (OS. v. Hutcheson, 1941, 7 LRRM 
267). In an earlier ruling the Court specified that the definition of a 
“labor dispute” included “a controversy between two unions” (Milk 
bh ae Drivers v. Lake Valley Farm Products, 1940, 7 LRRM 276, 

2. Peaceful secondary picketing (Milk Wagon Drivers v. Lake 
Valley Farm Products, Inc., U.S. Supreme Ct, 1940, 7 LRRM 276). 
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3. Peaceful picketing designed either to get company employees 
(none of them union members) to join the union or to force the em- 

loyer to sign a closed-shop contract with the union (Lauf vy. E. G. 
Sinner & Co., U.S. Sup.Ct., 1938, 2 LRRM 585). 

4. Peaceful picketing to force a grocery store in a predominantly 
Negro neighborhood to hire some Negro employees. The picketing 
was sponsored by a Negro philanthropic association; none of the as- 
sociation members were employed by the store and none were seekin 
to be employees (New Negro Alliance vy. Sanitary Grocery Co., U.S. 
Sup Ct., 1938,2 LRRM 592). 

5. Simply because the picketing union violated its contract is no 
basis, by itself, for waiving the Norris-LaGuardia restrictions on in- 
ny (In re Third Ave. Transit Corp., CA 2, 1951, 29 LRRM 
2174). 

[Ep. Nore: The law in some of the above cases (Nos. 1, 2, 3) has been modi- 
fied somewhat by LMRA Sec. 10(h) specifying that the jurisdiction of the U.S. 
courts shall not be limited by the Norris-LaGuardia Act where the NLRB or its 
General Counsel seek injunctions pending NLRB decisions in unfair labor prac- 
tice proceedings. ] 

Injunctions sought by private parties under LMRA.—But the Nor- 
ris-LaGuardia’s bars to injunctions oes by private parties to re- 
strain unfair eee under the LMRA still stand; the NLRB’s 
authority in this area remains exclusive (Amazon Cotton Mill Co. 
v. Textile Workers, CA 4, 1948, 21 LRRM 2605). Furthermore LMRA 
Sec. 301 permitting suits for damages against unions and employers 
for violation of contract doesn’t thereby lift the Norris-LaGuardia 
Act’s restrictions against privately-sought injunctions in such in- 
stances; for example, striking and picketing in violation of contract 
can’t be enjoined under Sec. 301 (W. L. Mead, Inc. v. International 
Brotherhood of Teamsters, CA 1, 1954, 35 LRRM 2148). However, 
it should be added that the Norris-LaGuardia restrictions on injunc- 
tions aren’t a eng to injunctions to enforce voluntary arbitration 

ments (Textile Workers Union v. Am. Thread Co., US DC 
(Mass), 1953, 32 LRRM 2205). 

Injunctions granted by U.S. courts despite Norris-LaGuardia 
Act.—The U.S. Supreme Court held that the Norris-LaGuardia Act 
did not forbid an injunction when the union was picketing to enforce 
a business transaction between two employers. A bakery employing 
union drivers supplied baked goods to a delicatessen but the delicates- 
sen objected to the timing of deliveries and switched its business to 
another bakery. The union thereafter demanded $150 that it claimed 
was owed to the driver for the first bakery company. The delicatessen 
sent a check to the bakery after refusing to make payment to the union 
president. The union returned the check sent to the bakery. The 
union then picketed the delicatessen thereby shutting off all deliveries 
of baked goods. 

The Court held that the mere fact that the union, rather than a 
bill collector, sought to collect the money did not change a business 
controversy into a labor dispute (Bakery Sales Drivers Local y. Wag- 
shal, 1948, 21 LRRM 2441). 
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NORRIS-LA GUARDIA’S IMPACT ON ENFORCEMENT OF OTHER U.S. STATUTES 


Antitrust Laws.—The Norris-LaGuardia Act, while largely pro- 
cedural, has effected a marked change in the substantive law of con- 
spiracy as stated in the Sherman and Clayton Acts due (1) to the 
enlarged definition of “labor dispute” in the Norris Act (Section 13) 
to include disputes concerning conditions of employment regardless 
of whether the disputants stand in the present relation of employer 
and employee, and (2) the holding, in a criminal prosecution under 
the antitrust laws (U.S. v. Hutcheson U.S. Sup. Ct. 1941, 7 LRRM 
267 ; see § 45 above), that the Sherman Act should be construed in the 
light of the Clayton and Norris-La Guardia Acts in determining the 
legality of trade union conduct. (See also Milk Wagon Drivers v. 
Lake Valle y Farm Products, US Sup Ct, 1940 (7 LRRM 276). This 
change in the substantive law has resulted in immunity of unions from 
the impact of the federal antitrust laws except where trade restraints 
by way of boycotts, restrictions on production, and allocation of mar- 
kets are the result of combinations with employer or other non-labor 
groups (Allen Bradley Co. v. Local #3, Electrical Workers, US Sup 
Ct, 1945, 16 LRRM 798; see also Department of Justice report, 1946, 
at 18 LRRM 111). 

Railway Labor Act—The Norris-LaGuardia Act, according to the 
U.S. Supreme Court, does not deprive the federal courts of authority 
to issue injunctions under the Railway Labor Act (Virginia Ry. Co. 
v. System Federation, US Sup Ct, 1937, 1 LRRM 743; Baltimore & 
Ohio RR v. Chicago River & Indiana RR Co., CA 7, 1948, 23 LRRM 
2080). In 1949, the U.S. Supreme Court reaffirmed its previous stand, 
this time in a suit brought by Negro firemen to enjoin their bargaining 
agent from continuing discriminatory practices (Graham v. Loco- 
motive Firemen & Enginemen, 1949, 25 LRRM 2033). 

Labor-Management Relations Act.—The ban on secondary boycotts 
under Section 8(b) (4) and Section 303 of the LMRA has neither ex- 
pressly nor by implication enlarged the jurisdiction of the federal 
courts in injunction suits brought by private parties. The federal 
courts still decline jurisdiction of private suits to enjoin secondary 
boycotts or jurisdictional strikes on the ground that a “labor dispute” 
is involved as defined in the Norris-LaGuardia Act (Bakery Sales 
Drivers v. Wagshal, US Sup Ct, 1948, 21 LRRM 2441; Street Ry. & 
Motor Coach Employees v. Dixie Motor Coach Corp, CA 8, 1948, 23 
LRRM 2092). The employer who is subjected to a secondary boycott 
is, however, given the alternate independent remedies of (1) an unfair 
labor practice proceeding before the NLRB under LMRA Section 
a b) { “> or (2) a federal court suit for damages under LMRA Sec- 
‘ion 303. 

Moreover, the employer, by filing a charge with the NLRB, may 
obtain injunctive relief indirectly through the Board, subject to the 
results of a Board investigation. The Board on the filing of an 
unfair practice charge alleging an illegal secondary boycott, is re- 
quired, after investigation, to apply for injunctive relief in the federal 
courts pending its final decision (Sec. 10(1)); the NLRB proceeding 
for injunctive relief is expressly exempt from the Norris-LaGuardia 
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Act’s restrictions (Sec. 10(h)). But the Norris-LaGuardia’s re- 
straints still apply to the employer’s direct attempts to get injunc- 
tions. 

In line with the reasoning in the Wagshal case, the Norris-La- 
Guardia Act is also still applicable in private suits to enjoin violent 
or fraudulent picketing in spite of the fact that violence or fraud in 
connection with picketing may constitute an unfair labor practice 
under LMRA Section 8(b)(1), forbidding restraint or coercion of 
employees in their right to refrain from concerted activities. As in 
the case of secondary boycotts, the employer has the right under the 
LMRA to file an unfair practice charge if restraint or coercion is 
involved. When the NLRB field office issues a complaint (decides 
the charges are meritorious), the NLRB is empowered, if in its dis- 
eretion it things an injunction is necessary, to apply to the federal 
courts for tem om relief or a restraining order (Sec. 10(j)). The 
NLRB spennting or injunctive relief here, as in the case of a sec- 
ondary looms. is Sapenenny exempt from the Norris-LaGuardia Act 
restrictions (Sec. 10(h) ). 

The LMRA also expressly excludes application of the Norris-La- 
Guardia Act to the following: (1) Suits by the Attorney General 
under Section 206 to enjoin national emergency strikes or lockouts, 
and (2) private suits to enjoin violations of Section 302 restricting 
the type of payments that employers may make to employee repre- 
sentatives. 

In other suits by private parties the Norris-LaGuardia Act forbids 
injunctions even though the relief is sought under LMRA Sections 
301 or 303 permitting damage suits by employers and unions in cer- 
tain instances. Thus the Act has been held to bar an injunction in 
a private suit to enjoin violation of collective bargaining contracts, but 
there is authority to the contrary. The Act also has been held to limit 
relief to da: in a private suit to enjoin violation of LMRA Sec- 
tion 303 (a) to secondary boycotts (Bakery Sales Drivers v. 
Wagshal, US SupCt 1948, 21 LRRM. 2441; Street Electric Ry. Em- 
ployees v. Dixie Motor Coach Corp., CA 8, 1948, 23 LRRM 2092). 

Suits by Government.—Suits by government agencies and officers 
for injunctive relief under the LMR are, by the terms of these stat- 
utes, expressly exempt from the restrictions of the Norris-LaGuardia 
Act. In addition, the Government, in its role as employer after a 
plant seizure, may bring a non-LMRA suit to enjoin continuance 
of strike without compliance with the Norris-LaGuardia Act (U.S. 
v. United Mine Workers, US SupCt, 1947, 19 LRRM 2346). The 
Court in this case found the Act inapplicable on the ground that (1) 
the Act does not apply to the Government and that (2) the workers 
in the industry seized by the Government became its own employees. 
The Court also held that, pending determination of the question of 
its jurisdiction to issue the restraining order, the Court had power to 
maintain the status quo by issuing the order and to punish violations 
thereof as criminal contempt. 


LAWFUL AND UNLAWFUL PURPOSES UNDER LMRA 


The LMRA nowhere uses the term “picketing”. The act of pick- 
eting, however, is covered in part under such phrases as “induce or 
encourage the employees of any employer to engage in a strike,” 
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“cause or attempt to cause an employer to * * *” “force or require 
an employer to * * *,” “restrain or coerce employees,” or “restrain 
or coerce an employer.” j 

Picketing in the sense of encou a strike is forbidden as an 
unfair labor practice by Section ‘8(b) (4) of the LMRA when the 
purpose is one of four set forth in that subsection—the same purposes 
as render strikes for these objectives unlawful. These include (1) 
picketing to induce employees to strike and thereby force their em- 
ployer to withdraw his patronage from a second company [second- 
ary boycotts]; (2) picketing to induce employees to strike and thereby 
force their employer to withdraw his patronage from a second em- 
ployer in order to force the second employer to grant recognition to 
an uncertified eecnans recognition picketing]; (3) picketing 
to force the picketed employer to bargain with the picketing union 
thereby ignoring his obligation to continue bargaining with a second 
union holding a certificate from the NLRB; and (4) picketing to 
force an employer to assign jobs to members of the picketing union 
instead of to the employees currently filling the jobs in question 
(jurisdictional or work task disputes). 

Although Section 8(c) of the Act provides that the expressions 
of views may not be considered evidence of an unfair labor practice, 
the NLRB ruled that this free-speech guarantee did not apply to 

icketing covered — prohibitions in Sec. 8(b) (4) (Wadsworth 

Idg. Co., Inc., NLRB, 1949, 23 LRRM 1403). is position was 
upheld by the US. Supreme Court. (International Brotherhood of 

ectrical Workers v. NLRB, US SupCt, 1951, 28 LRRM 2115). 

The LMRA in § 8(b) (2) also forbids picketing to force an employer 
to sign an unlawful union-security contract or to force the dischar, 
of an employee because of his nonunion status or his affiliation with 
another union. 

Sec. 8(b) (1) (A) specifies that it is an unfair practice for a union 
or its agents to coerce employees in their right to join or not to join 
aunion. Sec. 8(b)(1)(B) would appear to forbid picketing to coerce 
an employer in his selection of foremen or other company representa- 
tives, 

Recognition Picketing —The NLRB has ruled that recognition pick- 
eting by a union representing only a minority of the employees is 
unlawful coercion under Section 8(b) (1) (A). In so ruling, the 
NLRB distinguished between recognition and organizational picket- 
ing. In general, organizational picketing is aimed at persuading 
employees of the desirability of union representation. Recognition 
picketing, on the other hand, is an attempt to organize through the 
employer by putting pressure on him to grant recognition without 
regard to the wishes of his employees. For a full discussion of the 
NLRB’s rulings on minority union recognition picketing, see Sec. 
20 below. 

Picketing in an attempt to exact money from an employer for 
work not done or not to be done also would appear to be in violation 
of the law’s ban on certain “featherbedding” practices (Sec. 8(b) (6) ). 

Injunctions.—Picketing of the type barred under LMRA Sec. 
8(b) (4) (except for jurisdictional picketing) must be the subject of 
an immediate injunction request by the NLRB General Counsel. 
Under LMRA Sec. 10(1) the General Counsel has no alternative but 
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to apply for an injunction upon determining that newly-filed allega- 
tions appear to have merit. The injunction is to apply until NLRB 
has decided the case. . 

Other union or employer unfair practices, including those involving 
picketing, may be enjoined at NLRB’s Aang but the NLRB isn’t 
requi to seek such court orders. LMRA Sec. 10(j) provides 
discretionary authority to seek such injunctions, if necessary, after 
the General Counsel’s issuance of a complaint. 

Picketing in election cases.—For the legal effect in an NLRB elec- 
tion proceeding of a union’s organizational or recognition picketing 
after it disavowed any claim to majority status. 


LAWFUL AND UNLAWFUL METHODS UNDER LMRA 


Section 8(b) (1) of the LMRA makes it an unfair labor practice for 
a union to restrain or coerce employees in their right to join unions 
and be active in their affairs or to refuse to join unions and to refuse 
to engage in a union’s activities. The methods of picketing, for in- 
stance, may restrain or corce employees in their right not to participate 
in a strike. 

In evaluating such picketing the NLRB concentrates, not on the 
number of pickets involved, but on whether “it may reasonably be 
inferred from the manner of picketing that this conduct was calculated 
or tended to bar” employees from entering or leaving a plant. (Local 
1150, United Electrical Workers [Cory Corp.], NLRB, 1949, 24 
LRRM 1326). In a more extreme case, the NLRB held picketing to 
be an unfair practice when it included threats and bodily harm to 
employees of the employer and of other employers seeking to deliver 
goods ; damage to nonstrikers’ cars parked in the area; and the forcible 
harring of trucks seeking to make deliveries (United Mine Workers 
[B. H. Swaney, Inc.], NLRB, 1951, 28 LRRM 1353). Other picket 
conduct. held to constitute coercion and restraint of employees in- 
cludes the damaging of the employer’s plant, with the implication 
that nonstrikers would risk physical injury and the debarment of em- 
»loyees from the plant (North Electric Mfg. Co., NLRB, 1949, 24 
LRRM 1221). 


U.S. SUPREME COURT ON PICKETING AS PROTECTED FREE SPEECH 


It was not until the 1920's that the courts n to give some latitude 
to peaceful picketing—at least by a company’s own employees. (See 
Gregory, Labor and the Law, revised edition, 1946, pp. 337 ff.) 
Prior to that time the attitude of numerous judges was vividly st. 
by U.S. District Judge McPherson who held that: 

There is and can be no such thing as peaceful picketing, any more than there 
can be chaste vulgarity, or peaceful mobbing, or lawful lynching. When men 
want to converse or persuade, they do not organize a picket line. (Atchison, 
T. and S.F. Ry. Co. v. Gee, 1905, US DC Iowa, 139 Fed. 582,584) 

The principal decision of the U.S. Supreme Court in recognition 
of this trend of judicial thought was the American Steel Foundries 
case (US SupCt, 1921, 257 U.S. 184) holding that Sec. 20 of the Clay- 
ton Antitrust. Act authorized limited picketing (one picket to a fac- 
tory entrance) by strikers and possibly by laid-off ex-employees. 
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But the first major indication that picketing might be accorded 
protection as free speech came in a 1937 decision where the Court in 
upholding the Wisconsin anti-injunction law said: 

Members of a union might, without special statutory authorization 
by a State, make known the facts of a labor dispute, for freedom of speech is 
guaranteed by the Federal Constitution. (Senn v. Tile Layers Protective Union, 
US SupCt, 1987, 301 U.S. 488) 

This doctrine has been sharply limited in recent years. In addition, 
the Court protected picketing against state court injunctions by ex- 
cluding the states from the regulation of cases affecting interstate 
commerce when the picketing was either protected or prohibited by 
the LMRA. 

Immediately following is a discussion of the landmark cases pro- 
viding protection to picketing: 

Thornhill case—In 1940 the Supreme Court struck down an Ala- 
bama statute broadly barring the picketing of business establishments. 
The Court said a state can’t forbid a union to “enlighten the public on 
the nature and causes of a labor dispute.” It plainly indicated that the 
privileged means of enlightenment a peaceful picketing. It 
was clear that sweeping limitations on picketing would be held to 
violate the First Amendment (protectin free speech and free as- 
sembly against action by the U.S.) or the Fourteenth Amendment 
(protecting personal rights and liberties against action by the states). 

owever the Court added that the states still retained the right “to 
set the limits of permissible contest open to industria] combatants.” 
Future decisions helped to define those limits. (Thornhill v. Ala., 
US SupCt; 1940, 6 LRRM 697). 

Swing case on “stranger” picketing.—In 1941, the Court held that 
the limits had been drawn too tightly by an Illinois court’s injunction 
against picketing of a beauty shop by a union seeking represenation 
rights despite its lack of members among the shop’s employees. In 
holding the state’s “ban of free communication” inconsistent with “the 
guarantee of free speech” and the protections of the Fourteenth 
Amendment, the Court said: “A state cannot exclude workingmen 
from peacefully exercising the right of free communication by draw- 
ing the circle of economic competition between employers and work- 
ers so small as to contain only an employer and those directly em- 
ployed by him.” The type of picketin eae in this case frequently 
is referred to as “stranger” picketing Py L v. Swing, 7 LRRM 307). 

The Wohl case.—Likewise in 1942, the Court overruled a New York 
injunction against the picketing of wholesale bakeries for selling baked 
goods to nonunion, self-employed peddlers and against the picketing 
of retail eries who bought baked goods from the individual 
peddlers, gal ath purpose was to compel the peddlers to establish 
union hours (six instead of seven days a cantbional to hire relief 
drivers affiliated with the union. The New York court issued the in- 
junction after finding that no “labor dispute,” as defined in the State 
anti-injunction law existed. The U.S. Supreme Court’s decision said : 

* * * one need not be in a “labor dispute” as defined by state law to have a 
right under the Fourteenth Amendment to express a grievance in a labor matter 


by publication unattended by violence, coercion, or conduct otherwise unlawful 
or oppressive * * * 


* * * A state is not required to tolerate in all places and all circumstances 
even peaceful picketing by an individual. But so far as we can tell, respondents’ 


“ra - 
RB 
‘in 
nt 
ides 
fter 
lec- 
ting 
s for 
‘ions 
fuse 
r in- 
pate 
the 
y be 
ated 
24 
ig to 
m to 
liver 
cible 
rkers 
icket 
s in- 
ation 
f em- 
9, 24 
itude 
(See 
ff.) 
tated 
there 
mn men 
chison, 
nition 
ndries 
Clay- 
a fae- 
y 


114 PICKETING AND BOYCOTTS 


(the peddlers’] mobility and their insulation from the public, as middlemen made 
it practically impossible for petitioners [the union] to make known their legiti- 
mate grievances to the public whose patronage was sustaining the peddler system 
except by the means here employed and contemplated ; and those means are such 
as to have slight, if any, repercussions upon the interests of strangers to the 
= (Bakery & Pastry Drivers Union v. Wohl, US SupCt, 1942, 10 LRRM 

The Angelos case——A second New York injunction, issued after a 
finding of no “labor dispute”, was 7 in a case involving peaceful 
primary picketing of a restaurant. e picketing union sought bar- 
gaining rights at the restaurant; the management asserted that there 
were no employees inasmuch as all of the waiters were partners in the 
enterprise. In addition to finding that no “labor dispute” existed be- 
tween the union and the restaurant, the NY Court of Appeals found 
that the pickets’ placards were false. In citing the Senn, Swing, and 
Wohl cases in support of its decision, the Supreme Court had this 
comment on the pickets’ placards: 


That the picketing under review was peaceful is not questioned. And to use 
loose language or undefined slogans that are part of the conventional give-and- 
take in our economic and political controversies—like “unfair” or “fascist’’—is 
not to falsify facts. In a setting like the present, continuing representations 
unquestionably false and acts of coercion going beyond the mere influence ex- 
erted by the fact of picketing, are of course not constitutional prerogatives. But 
here we have no attempt by the state through its courts to restrict conduct 
justifiably found to be an abusive exercise of the right to picket. (Cafeteria 
Employees v. Angelos, US. SupCt, 1948, 183 LRRM 633). 


U.S. SUPREME COURT ON UNPROTECTED PICKETING; THE GIBONEY AND 
HANKE CASES; PICKETING AGAINST RIGHT-TO-WORK LAW 


In the years since the Thornhill and Swing decisions, the Court 
has markedly reshaped the constitutional rules on the status of picket- 
ing. In the following leading decisions, the Court refused to forbid 
injunctions against picketing. However, these decisions must be read 
in the light of the Court’s federal preemption doctrine forbidding 
the state courts to rule on picketing that 1s either protected or for- 
bidden by the LMRA. 

The Ritter’s Cafe case—In this case the Supreme Court found the 
circle drawn by a state court around a labor dispute was wide enough 
to satisfy the Constitution, Ritter, a restaurant owner, made a con- 
tract with a nonunion builder to erect a home about a mile and a half 
from his place of business. A building trades union peacefully 
pickned the restaurant in an effort to compel Ritter to use a unionized 

uilding contractor. A Texas court gg the picketing as a viola- 
tion of its antitrust laws and the U.S. Supreme Court upheld the 
injunction. In so holding the Court said: 

Texas has undertaken to localize industrial conflict by prohibiting the exer- 
tion of concerted pressure directed at the business, wholly outside the economic 
context of the real dispute, of a person whose relation to the dispute arises 
from his business dealings with one of the disputants. The state has not at- 
tempted to outlaw whatever psychological pressure may be involved in the mere 
communication by an individual of the facts relating to his differences with 
another. Nor are we confronted here with a limitation upon speech in circum- 
stances where there exists an “interdependence of economic interests of all 
engaged in the same industry”, * * * (Carpenters and Joiners Union Y. 
Ritter’s Cafe, US SupCt, 1942, 10 LRRM 511). 

The Giboney case—But the decision that most plainly indicated 
the limited nature of the constitutional protection for picketing 
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came in a case involving the peaceful picketing of a wholesale ice 
company in Kansas City, Mo. 

The picksting union had asked the wholesale ice distributors in the 
city not to sell ice to nonunion peddlers and all but one company 
agreed. Peaceful picketing at this company’s premises was begun by 
the union. Its aim was to organize the nonunion peddlers or drive 
them out of business. The state enjoined the picketing; it held that 
the distributor would violate the state’s antitrust laws by yielding to 
the union. 

In upholding the injunction (there was no state anti-injunction 
law), the Supreme Court said the unions are subject to the federal 
and state antitrust laws unless special exceptions are written into the 
statute. It added that the Constitution does not protect speech when 
it initiates or carries out a violation of law. The Court also said 
the union was “doing more than exercising a right of free speech * * * 
They were exercising their economic power” (Giboney v. Empire Stor- 
age & Ice Co., US SupCt, 1949, 23 LRRM 2505). 

The Hanke case——In 1950, the Court applied the principle that 
picketing may be enjoined when it conflicts with a state’s public policy 
laid down—not. by the state legislature—but by a state court. The 
state court. enjoined peaceful picketing aimed at forcing a partner- 
ship of a father and his three sons, operating a car selling and service 
station without employees, to join a union. As union members the 
firm would have been required to operate fewer hours during the 
week. The U.S. Supreme Court found the picketing unprotected by 
the Fourteenth Amendment and added that it was “immaterial” that 
a court, instead of the legislature, enunciated the state policy of pro- 
tecting these self employed entrapreneurs. It noted that its decision 
in the Senn case upholding Wisconsin's denial of an injunction 
against. picketing for the same purpose was based on a state law 
permitting the picketing. (International Brotherhood of Teamsters 
v. Hanke, US SupCt, 1950, 26 LRRM 2076.) 

The Gazzam and Hughes cases.—In the following two instances 
the Court also applied the principle that peaceful picketing is unpro- 
tected by the Constitution when it conflicts with state policy : 

1. The freedom of employees from coercion by their employer in 

the choice of a bargaining agent. When a union in the State of Wash- 
ington picketed to compel an employer to coerce his employees to 
Supreme Court held that the picketing was contrary to public policy 
as expressed in the State Anti-Injunction Act. The U.S. Supreme 
Court upheld the decision (Building Service Union v. Gazzam, 1950, 
26 LRRM 2068). 
_ 2. Elimination of race discrimination in employment. This policy, 
in California, was held by the State Supreme Court to be contravened 
by oe of a store by an organization for advancing the interests 
of Negroes. The purpose was to compel hiring of Negro clerks in 
numbers approximately proportional to the ratio of Negro customers 
served. The California Supreme Court held that the purpose was 
discrimination in favor of Negroes and therefore against public policy. 
The U.S. Supreme Court affirmed the decsion (Hughes v. Superior 
Court, 1950, 26 LRRM 2072). 

Exception to federal preemption doctrine —The Supreme Court has 
noted a few instances where neither the doctrine of federal preemption 
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nor the free-speech guarantee preclude state tribunals from acting 
against picketing that affects interstate commerce. 

State action against picketing involving only intrastate business.— 
In 1957, the Court reviewed the cases dealng with the state’s power over 
peaceful picketing (Int’l Br’hd of Teamsters, Local 695 v. ogt, Ine., 
1957, 40 LRRM 2208). The Court laid down these general rules: 

1. Neither state legislatures nor state courts may enact blanket 
prohibitions 2 gia picketing. There must be an investigation into 
its conduct and purposes. 

2. But there is a broad field in which a state, in enforcing some 
public policy, constitutionally may oe Si peaceful icketing aimed 
at preventing effectuation of that policy. This policy may be ex- 

ressed either in the criminal or the civil law, and it may be enunciated 
y either the legislature or the courts. 

The case involved the picketing of a small gravel pit in intrastate 
commerce. The picketing began after the union unsuccessfully had 
tried to induce the employees to join. The Court upheld the Wis- 
consin Supreme Court’s decision that the union’s purpose was to coerce 
the employer to interfere with his employees in their right to join or 
ae to join the union—a violation of the State’s Employment Peace 

ct. 

Peaceful secondary picketing under LM RA.—In 1951, the Supreme 
Court held that peaceful picketing in support of an illegal secondary 
boycott as defined in the LMRA is protected neither by the First 
Amendment nor by the LMRA’s provision. Sec. 8(c) safeguarding 
noncoercive speech not involving an attempt at bribe (internat 
tional Brotherhood of Electrical Workers Focal 501 v. NLRB, US 
SupCt, 1951, 28 LRRM 2115). 

icketing to force violation of state right-to-work law.—The Su- 
preme Court also be ire a Virginia court’s injunction against peace- 
ful picketing aimed at forcing a building contractor vy ie nonunion 
workers in violation of the State’s right-to-work law. (Local Union 
No. 10, AFL Plumbers v. Graham, US SupCt., 1953, 31 LRRM 2444), 


VIOLENT PICKETING 


When a union attempted to eliminate the independent milk peddler 
system, it picketed dairies using the system. During its long cam- 
paign against the system, there also were instances of window smash- 
ings, bombings, Ay 8 and shootings. The Illinois courts enjoined 
not only the violence but all picketing peaceful or otherwise. The 
U.S. Supreme Court upheld the injunction saying: 

* * * utterance in a context of violence can lose its significance as an appeal 
to reason and become part of an instrument of force. Such utterance was not 
meant to be sheltered by the Constitution. (Milk Wagon Drivers Union vy. 
Meadowmoor Dairies, US SupCt, 1941, 7 LRRM 310) 

In approving the blanket order against both peaceful and non- 
peaceful activity, the Court indicated, however, (1) that such a broad 
order would be justified only if the nature of the violent activity 
made further peaceful picketing impossible and also made it unlikely 
that innocent parties would disassociate the picketing from the danger 
of harm to themselves and (2) that such an order should be limited 
as to its duration. 
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CONFLICT OF FEDERAL AND STATE AUTHORITY OVER PICKETING 


In brief the U.S. Supreme Court has held that Congress, by regu- 
lating picketing in the LMRA unfair practice sections, largely ex- 
cluded state boards and courts from regulating picketing in cases 
affecting interstate commerce. Even though the state law forbids 
a certain type of picketing, for instance, the state is forbidden to en- 
join such picketing when interstate commerce is affected, according 
to the Supreme Court. 


STATE ANTI-INJUNCTION LAWS: LITTLE NORRIS-LA GUARDIA ACTS 


Of the State laws restricting the issuance of injunctions in labor 
disputes, the following adhered more or less closely to the Norris-La 
Guardia Act: Arizona, Connecticut, Idaho, Illinois, Indiana, Kansas, 
Louisiana, Maine, Maryland, Massachusetts, Minnesota, New Jersey, 
New Mexico, New York, North Dakota, Oregon, Pennsylvania, Puerto 
Rico, Rhode Island, Utah, Washington, Wisconsin, and Wyoming. 

The Norris-LaGuardia Act limits the injunction-issuing powers of 
the U.S. District Court for the District of Columbia and similarly 
restricts the powers of courts in Alaska and Hawaii when they are 
acting as federal courts. 

Montar*, while not having an anti-injunction law of the Norris- 
LaGuardia type, has a law forbidding the state courts from granting 
labor-dispute injunctions under different conditions than in other 
‘ypes of cases. 

Inder the Oklahoma antitrust law, the state courts are forbidden 
from issuing injunctions against employee activities which are con- 
sidered lawful under that law. 

The state courts and the state, anti-injunction laws.—In general the 
state courts gave a limited scope to the definition of a “labor dispute” 
in the various state anti-injunction laws. Asa result the state courts 
were more liberal than the U.S. courts in the granting of injunctions 
in disputes involving labor unions. In particular the state courts 
showed more inclination to grant injunctions against picketing and 
other activities with unlawful objectives than did the U.S. courts. 
Nevertheless when measured on a before-and-after basis, the state laws 
marketly curtailed the use of injunctions in labor controversies. (See 
a study on this point submitted in Feb. 1951 to the Senate Labor Com- 
mittee, 27 LRRM 37). 

Injunctions granted by state courts despite state anti-injunction 
laws—In the following circumstances state courts approved injunc- 
tions against unions despite the existence of state anti-injunction 
statutes : 

1. Peaceful picketing in violation of the policy of the state labor 
relations act was held enjoinable. The court approved an injunction 
against a minority union’s picketing for recognition at a store where 
another union holding a certification from the New York State Labor 
Relations Board was the bargaining agent (Florsheim Shoe Store, Inc. 
V. Retail Shoes Salesmen’s Union, New York Court App, 1942, 10 
LRRM 697), For a subsequent and widely publicized decision to the 
same effect, see Goodwins v. Hagedorn (NY CtApp, 1951, 29 LRRM 
2047), involving picketing while a representation issue involving rival 
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unions was pending before the NLRB. The court said the picketin 
might be enjoined because the state labor relations law barred anek 
picketing and thereby endowed it with an unlawful objective, Also 
see Kenmike Theatre v. Moving Picture Operators, Conn SupCtErr, 
1952, 30 LRRM 2372. 

In Pennsylvania where the State anti-injunction law by its terms 
may not forbid an injunction if a majority of employees does not sup- 
port recognition of the union, the law doesn't forbid an injunction 
when the union nevertheless attempts to coerce the employer into 
granting recognition. (Wilbank v. Chester & Delaware Counties 
Hotel and Restaurant Employees, Pa SupCt, 1948, 22 LRRM 2355). 

2. Striking and picketing for the closed shop. _ In Massachusetts, the 
State’s Supreme Judicial Court held that this activity was unlawful 
and that didn’t forbid the state 
courts to bar picketing involving illegal means or illegal purposes 
(Fashioncraft, Tne. v. 1943, LRRM 703). the 
Fashioncraft case appears to have been superseded by the 1950 Mass. 
law permitting such picketing (26 LRRM 3029). ‘Also see Kenmike 
Theatre v. Moving Picture Operators, Conn SupCtErr, 1952, 30 
LRRM 2372. 

3. The action of a musicians’ union in inducing the union represent- 
ing a traveling opera company’s stagehands to order the stagehands not 
to work while the company was using “canned” music instead of live 
musicians. Although picketing was not involved, the decision would 
appear to embrace picketing as an enjoinable activity when it sought 
to prevent the use of labor-saving machinery (Opera on Tour v. Weber, 
NY CtApp, 1941, 8 LRRM 1099). Also see American Guild of Musi- 
cal Artists v. Petrillo, NY CtApp, 1941, 8 LRRM 1092 for an injune- 
tion against an unlawful combination to force instrumental artists and 
symphony conductors who engaged in individual bargaining into the 
musicians’ union. 

4. Secondary picketing designed to persuade the public “to with- 
draw its patronage generally” from a retail grocery store selling meat 
products manufactured by a nonunion company. Picketing that pony 
tested only against the sale of the nonunion meat products was held 

rotected, however. See below in this section, Goldfinger v. Feintuch, 

VY CtApp, 1937, 1A LRRM 718). Also see Wohl v. Bakery and 
Pastry Drivers (N Y CtApp, 1940, 7 LRRM 770; subsequently reversed 
by U.S. Supreme Court, 1942, 10 LRRM 507). 

5. Picketing to force the members of a co-partnership (a father and 
his three sons) operating without employees to join the union and ob- 
serve union hours. (Hanke v, International Brotherhood of Team- 
sters, Wash SupCt, 1949, 24 LRRM 2190; affirmed US SupCt, 1950, 26 
LRRM 2076). For a state decision affirmed by the U.S. Supreme 
Court denying an injunction where the state law forbade an injunction 
in such a dispute, see below in this section. 

6. Ina case involving violent picketing, the highest New York court, 
the Court of Appeals, stated that the effect of New York’s “little” Nor- 
ris-LaGuardia Act was to prevent the courts “from enjoining peaceful 

icketing.” (Busch Jewelry Co. v. United Retail Employees Union, 

Y CtApp, 1939, 4 LRRM 875 ; see also Isolantite, Inc. v. United Elee- 
trical Workers, NJ 1942, 11 LRRM 757). 

The state courts generally have upheld the issuance of an injunction 


where there is mass picketing, fraud, or violence. The New York 
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courts have held the New York Act inapplicable on the ground of mis- 
representations where “unfair” signs have been used by a nonrepre- 
sentative union (LaManna v. O’Grady, NY AppDiv, 1951, 27 LRRM 
2552). However, in cases involving violent picketing or interference 
with access to the employer’s premises the injunction against picketin 

may be limited to the acts of violence without restrainin acefu 

icketing (Goldfinger v. Feintuch, NY CtApp., 1937, 1A LRRM 718; 
Baillis v. Fuchs, NY CtApp., 1940, 6 LRRM 1085; Weyerhaeuser Tim- 
ber Co, v. Everett District Council, Wash oh ee 1941, 9 LRRM 745). 

7. The state courts have not followed the lead of the federal courts 
with respect to the relation between their antitrust and anti-injunction 
laws. The New York courts expressly have held that their state laws 
on restraint of trade are not affected by the New York Anti-Injunction 
Act (Mayer Bros, Poultry Farms v. Meltzer, NY AppDiv, 1948, 22 
LRRM 2315). 

One of the U.S. Supreme Court’s leading decisions on picketing 
barred peaceful picketing that was designed to require an employer 
to violate the antitrust law. e Court did not 
have to contend with an anti-injunction law, there being none in Mis- 
souri (Giboney v. Empire Storage & Ice Co., 1949, 23 LRRM 2505). 
In a similar case involving the application of the federal antitrust laws 
to union picketing, the Court held that the Norris-LaGuardia Act 
barred an injunction (Milk Wagon Drivers v. Lake Valley Farm 
Products, 1940, 7 LRRM 276). 

8. Picketing to influence the location of an employer’s factory (G. 
H. & E. Freydberg, Inc. v. International Ladies Garment Workers’ 
Union, NY SupCt, Spec Term (NY County), 1954, 33 LRRM 2402). 
Injunctions denied by state courts in accordance with state anti-in- 
junction laws.—The state courts have denied injunctions under the au- 
thority of state anti-injunction laws in the following situations: 

1. Peaceful union picketing in support of demands (1) for a closed 
shop and (2) an agreement that a tile laying contractor would aban- 
don his practice of working on the job with his workmen. The tile 
layer offered to unionize his two helpers but the union also insisted 
that he cease working on the job himself. (Senn v. Tile Layers’ Pro- 
tective Union, Wise SupCt, 1936, 268 N.W. 270). 

2. Secondary picketing of a retail grocery store during a union’s 
dispute with a nonunion meat products manufacturer. To the extent 
that the picket’s placards protested expressly against the retail store’s 
selling of the nonunion meat products, the picketing was protected. 
But when the pickets interfered with customers or otherwise tried to 
persuade the public “to withdraw its patronage generally” from the 
store, the picketing might be enjoined. (Goldfinger v. Feintuch, NY 
CtApp, 1987, 1A LRRM 718). 

Subsequently, the same court upheld the peaceful picketing of a re- 
tail store with signs stating that the company maintaining the burglar 
alarm system was unfair to the union. The picketing occurred while 
the union was on strike against the wiring company holding a contract 
to perform the maintenance work on the store’s alarm system (People 
of the State of N.Y. v. Muller, NY CtApp, 1941, 8 LRRM 1082). 

3. Peaceful picketing to force reinstatement of discharged em- 
ployees. The picketing union claimed the discharges were based on 
union eictsbar di. e company alleged incompetence as the basis 
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for discharge (Sound Ship Building Corp. v. Sullivan, NY SupCt, 
Spec Term (Queens County), 1953, 32 LRRM 2141). 

4, Peaceful picketing to persuade nonunion employees to join the 
union. Where the pickets’ placards said only that the employees 
were nonunion and asked the public not to patronize the employer 
and where the union made no claim for recognition on the employer, 
the picketing was held to have a lawful objective and was upheld 
under the N.Y. anti-injunction law. This so-called organizational 
picketing directed at the employees was contrasted with enjoinable 

recognition” picketing aimed at forcing the employer to recognize 
the union despite the employees’ wishes (Wood d/b/a 53d St. Liquor 
Store v. O'Grady, NY CtApp, 1954, 35 LRRM 2028). 

Possible conflict between state courts and LMRA.—State regula- 
tion of picketing also is subject to federal restrictions. Because the 
LMRA unfair practice sections regulate picketing, the U.S. Supreme 
Court has held that state board orders and state court injunctions 
against picketing are banned—with certain exceptions—in cases af- 
fecting interstate commerce (Garner d/b/a Central Storage Co. v. 
Teamsters Loc. 776, 1953, 33 LRRM 2218). 


OTHER STATE LAWS ON PICKETING 


A wide variety of state statutes regulate the use of picketing. 
However, when these laws are invoked in proceedings involving com- 
panies whose operations affect interstate commerce, the possibility of 
a conflict with federal law is considerable. As construed by the U.S. 
Supreme Court, the LMRA has severely limited the states from 
regulating picketing within the broad jurisdiction of the NLRB. 
The Court ruled that a state court, with some exceptions such as 
violence, may not enjoin picketing even though it violates a state law 
(Garner d/b/a Central Storage Co. v. Teamsters Loc, 776, 1953, 33 
LRRM 2218). 

Free speech issue —Assuming that a state is permitted to take juris- 
diction of a picketing issue despite the Garner doctrine and despite 
limitations imposed by state anti-injunction laws, a further question 
remains: Would requinien constitute a breach of the constitutional 
rights of free speech and free assembly? In a series of decisions 
beginning in 1949, the U.S. Supreme Court held that picketing wasn’t 
protected under the First Amendment of the U.S. Constitution when 
it conflicted with a reasonable public policy of the state. For a 
review of these decisions, see §§ 49 and 50 above, particularly the 
Giboney and Hanke cases under § 50. 

State laws regulate the following types of picketing: 

Picketing by force or violence—Picketing at or near the scene of 
« labor dispute to prevent, by force or violence, any person from 
going to work is unlawful in Arkansas (12 LRRM 2323), Colorado 
(12 LRRM 2330), Florida (12 LRRM 2342), Georgia (19 LRRM 
3047), Kansas (12 LRRM 2346), Mississippi (10 LRRM 1175), Utah 
(20 LRRM 3021), and Wisconsin (20 LRRM 3163). 

Mass picketing.—Such picketing is expressly prohibited in Arkan- 
sas (12 LRRM 2323), Bolseado (12 LRRM 2330), Georgia (19 
LRRM 3047), Michigan (24 LRRM 3034), Mississippi (10 LRRM 
1175), Nebraska (24 LRRM 3040), South Dakota (19 LRRM 3041), 
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Texas (20 LRRM 3018), Utah (20 LRRM 3021), and Wisconsin 
(20 LRRM 3163). 

Obstructive picketing. —Picketing to prevent entering or leaving a 
plant is prohibited in Colorado (2 L M 2330), Florida (12 LRRM 
2342), Georgia (19 LRRM 3048), Hawaii (24 LRRM 3064), Kansas 
(12 LRRM 2346), Michigan (24 LRRM 3034), Minnesota (15 LRRM 
2208), Nebraska (24 LRRM 3040), South Carolina (33 LRRM 3007), 
South Dakota (19 LRRM 3041), Texas (20 LRRM 3018), Utah 
(20 LRRM 3021), Virginia (3001), and Wisconsin (20 LRRM 3163). 

Secondary picketing.—Picketing which is part of a secondary boy- 
cott is forbidden in Arizona (31 LRRM 3008), Colorado (12 LRRM 
2330), Idaho (19 LRRM 3050), Iowa (20 LRRM 3012), Massachu- 
setts (26 LRRM 3030), Minnesota (20 LRRM 3011), North Dakota 
(32 LRRM 3080), Oregon (20 LRRM 3003), Pennsylvania (20 
LRRM 3152), South Dakota (19 LRRM 3041), Texas (20 LRRM 
3091), Utah (20 LRRM 3021), and Wisconsin (20 LRRM 3163). 

Jurisdictional picketing.—Picketing in support of a jurisdictional 
dispute or strike 1s unlawful in California (20 LRRM 3077), Florida 
(12 LRRM 2841), lowa (20 LRRM 3012), Pennsylvania (20 LRRM 
3152), and Wisconsin (20 LRRM 3163). In Minnesota, it is unlaw- 
ful to engage in a jurisdictional strike after the appointment of a 
labor referee to decide the dispute (15 LRRM 2208). 

Picketing of specified enterprises.—Picketing of agricultural prem- 
ises is forbidden in Idaho (12 LRRM 2343) and picketing of chari- 
table hospitals is forbidden in Minnesota (20 LRRM 3013). Picket- 
ing of public utilities is forbidden in Texas (20 LRRM 3016). Picket- 
ing or striking to interrupt service of a public utility while a labor 
dispute is being processed in accordance with the public utilities dis- 
putes law is illegal in Florida (20 LRRM 3071), Indiana (19 LRRM 
3040), Massachusetts (20 LRRM 3090), Michigan (24 LRRM 3036), 
Minnesota (15 LRRM 2206), Nebraska (20 LRRM 3027), New Jer- 
‘ (25 LRRM 3043), Pennsylvania (20 LRRM 3064), and Texas (20 
LRRM 3016). However, most of these state public utility disputes 
statutes have been declared unconstitutional insofar as their impact. 
on businesses affecting interstate commerce is concerned (Amalga- 
mated Assn. of Street Electric Railway Employees v. Wisc. Emp’t. 
Rel’ns Board, US SupCt, 1951, 27 LRRM 2385). Picketing of rail- 
road property during a labor dispute with an employer served by the 
railroad 1s prohibited in Arkansas (32 LRRM 3026). 

Picketing of homes.—Picketing of employee homes is illegal in Col- 
orado (12 LRRM 2330), Florida (12 LRRM 2342), Kansas (12 
LRRM 2346), and Wisconsin (20 LRRM 3162). A Connecticut law 
(20 LRRM 3059) forbids the picketing of any home or residence not 
adjacent to or a part of the premises where the labor dispute takes 
place. A Michigan law (24 LRRM 3034) makes it unlawful to picket 

any” residence. 

_Picketing of courts —Picketing of courts is prohibited in Louisiana 
(26 LRRM 3043) and Massachusetts (26 LRRM 3043). 

_ Picketing without a strike vote—In the following states picketing 
M connection with a strike is lawful only if the strike has been ap- 
roved in an authorization election: Colorado’ (12 LRRM 2330), 

lorida (12 LRRM 2341), Minnesota (15 LRRM 2207), Utah (20 
LRRM 3021), and Wisconsin (20 LRRM 3163). But the status of 
these statutes is in doubt where interstate commerce is affected in view 
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of the U.S. Supreme Court decision barring state prestrike votes as 
in conflict with the LMRA (International Union, United Auto 
Workers (CIO) v. O’Brien, US SupCt, 1950, 26 LRRM 2082). 

Labor dispute limitations.—Picketing in the absence of a bona-fide 
labor dispute is forbidden in Arizona (31 LRRM 3008). Picketing 
“beyond the area of the industry within which a labor dispute arises” 
is ~ apehtar in Florida (12 LRRM 2342) and Kansas (12 LRRM 
2346). 

Stranger picketing.—Picketing by persons who are not employees 
of the picketed establishment, called “stranger pickotin 
is forbidden in Minnesota (15 LRRM 2207), North Dakota (32 
LRRM 3030), Oregon (32 LRRM 3015), South Dakota (19 LRRM 
3040), and Virginia (30 LRRM 3001). The Pennsylvania Supreme 
Court has declared such a statutory provision (20 LRRM 3152) un- 
constitutional (Pa. Bd. v. Hotel Union, 1949, 23 LRRM 2555). The 
Oregon law also was held unconstitutional by a lower state court 
(Scherer v. Culinary Alliance, Ore CirCt (Josephine County), 1954, 
33 LRRM 2498). 

Picketing against certification.—Picketing against an existing cer- 
tification issued by the state agency or by’ the NLRB at a time when 
a new question of representation may not be raised may be enjoined 
in Massachusetts (26 LRRM 3030) and Rhode Island (28 LRRM 
3037). Under the Rhode Island law, an injunction also may issue 
against picketing conducted at a time “when a bona fide union has a 
valid existing contract made at a time prior to any current dispute, 
when it represented a majority of the employees covered by said con- 
tract.” In Oregon, it is unlawful for a union to picket unless it is 
certified or recognized as the bargaining agent of the employer’s em- 
ployees (32 LRRM 3015). However, the Oregon law has been held 
unconstitutional by a lower state court (Scherer vy. Culinary Alliance, 
Ore CirCt (Josephine County ) , 1954, 33 LRRM 2498). 

rte ag to compel union membership—Under the state laws 
banning all forms of union security, it is unlawful for a union to 
picket in order to compel woe oe ne to join the union. Picketing for 
union security clauses also has been held unlawful in some states 
where the form of union security sought was not illegal. 


LAWFUL AND UNLAWFUL PURPOSES UNDER STATE REGULATION 


The U.S. Supreme Court upheld an injunction against union 
picketing to compel an employer to take action which would have 
violated the Missouri antitrust laws (Giboney v. Empire Storage & 
Ice Co., 1949, 23 LRRM 2505; for more on this case, see § 50 above). 
An injunction also was upheld against picketing to compel an em- 
ployer to coerce his employees in res of their bargaining agent, 
this purpose being contrary to public policy as ex sm | in the 
Washington Anti-Injunction Act (Building Reavien Giaion v. Gaz- 
zam, US SupCt 1950, 26 LRRM 2068; see § 50 above). 

A further decision by the U.S. Supreme Court would appear to give 
wide discretion to state courts themselves to declare state policy and 
— picketing in contravention of this policy. The High Court up- 
held an injunction against picketing where the purpose was to com- 


pel a used car dealer and his three co-partner sons to join a union 
and to observe union hours. The state court said the picketing was 
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against public policy. In upholding the injunction under the rule of 
54 Giboney case the U.S. Supreme Court said it was “immaterial” 
that the state court, rather than the legislature, made the policy (Inter- 
national Brotherhood of Teamsters v. Hanke, US SupCt 1950, 26 
LRRM 2076). In all these cases, the contention that the picketing was 
a constitutionally-protected exercise of free speech was rejected. The 
question, as the Court saw it, was whether the picketing was in conflict 
with a sound public polic . 

But under the US. ee Court’s Garner decision (1953, 33 
LRRM 2218), the states were barred from enjoining picketing in 
cases affecting interstate commerce. 

Picketing also has been enjoined because the following purposes 
were held unlawful either by state statute or by state courts: 

1. Furtherance of a secondary boycott (Way Baking Co. v. Team- 
sters, Mich SupCt, 1953, 31 LRRM 2246; Anderson Sons Co, v. Team- 
sters, Ohio SupCt, 1952, 29 LRRM 2457: Evening Times Printing & 
Publishing Co. v. Amreican Guild, NI CtErr App, 1938, 
2 LRRM 860). But see People of the State of New York v. Muller 
(NY CtApp, 1941,8 LRRM 1082) where the secondary picketing was 
held to be protected free speech. 

2. Use of peaceful and truthful picketing solely as retaliatory meas- 
ure against a rival union (American President Lines, Ltd. v. King, 
NY App Div, 1952, 29 LRRM 2609; affirmed NY CtApp, 1952, 30 
LRRM 2439). 

3. Picketing for a closed shop where a state law forbids the closed 
shop (Local Union 10, Plumbers (AFL) v. Graham, US SupCt, 1953, 
*1 LRRM_ 2444; Sheet Metal Workers v. Walker, Tex CtCivApp, 
1951, 28 LRRM 2077). 

4. Picketing for the right to represent a company’s employees. In 
many states picketing to force an employer to grant a union bargaining 
rights is enjoinable if the union represents no employees or only a 
minority of the employees. In the following cases the state’s public 
policy of giving the employees a voice in their choice of a union is 
statutory (Gazzam v. Building Service Employees, Wash SupCt, 
1949, 24 LRRM 2334, affirmed by US SupCt, 1950, 26 LRRM 2068; 
Goodwins v. Hagedorn, NY CtApp, 1951, 29 LRRM 2047; Kenmike 
Theatre v. Moving Picture Operators, Conn Sup CtErr, 1952, 30 
LRRM 2372; Way Baking Co. v. Teamsters, Mich SupCt, 1953, 31 
LRRM 2246; Wilbank v. Chester & Delaware Counties, Hotel & Res- 
taurant Employees, Pa SupCt, 1948, 22 LRRM 2355) 

For similar decisions ahaae no state statute was involved, see Katz 
Drug Co. v, Kavner, Mo SupCt, 1952, 30 LRRM 2132; Crosby v. Rath, 
Ohio SupCt, 1940, 6 LRRM 1107; Tallman Co. vy. Latal, Mo SupCt, 
1954, 33 LRRM 2724). 

In some instances the picketing for recognition also may involve a 
demand for a closed shop in violation of a state right-to-work law 
and hence will be covered by the cases listed in paragraph 3, immedi- 
ately above. But the ban on picketing for a closed shop is by no means 
limited to states barring closed-shop contracts. The Gazzam, Good- 
wins, and Way Baking cases, for example, involve the prohibition of 
picketing for the closed shop in states where public policy does not 
forbid privately bargained closed-shop contracts. However, it should 
be noted that the LMRA now forbids the closed shop in all businesses 
affecting interstate commerce. 
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The following types of picketing for bargaining rights also have 
been dealt with by the state courts: abuc ene 

4(a). Picketing to force an employer to bargain with the picketing 
union instead of a certified union. Picketing to force an employer to 
ignore an existing certification or to force an employer to bargain 
with a minority union instead of the current majority union has been 
enjoined. (Florsheim Shoe Store Co. v. Retail Shoe Salesmen’s 
Union, NY CtApp, 1942, 10 LRRM 697; Pacific Navigation & Trading, 
Inc. v. Masters, Mates & Pilots, Wash. SupCt, 1949, 24 LRRM 2206). 

4(b). Picketing for recognition when a representation case is pend- 
ing before the NLRB or before a state agency also has been enjoined 
(Goodwins v. Hagedorn, NY CtApp, 1951, 29 LRRM 2047; Union 
News Co. v. Davis, NY SupCt, 1951, 29 LRRM 2118). 

4(c). Picketing to force an employer to grant recognition after a 
union loses NLRB or state board election has been enjoined (Kincaid- 
Weber Motor Co. v. Quinn, Mo SupCt, 1951, 28 LRRM 2271; Saper- 
stein v. Rich, NY SupCt (Rensselaer County), 1952, 31 LRRM 2059; 
Wisc. Employment Relations Board v. Retail Clerks, Wis CirCt 
(Kenosha County), 1952, 30 LRRM 2693; Amalgamated Meat Cutters 
v. Green dba Adams Packing Co., Colo SupCt, 1948, 23 LRRM 2163). 

Picketing for representation rights upheld.—Peaceful perenne to 
force an employer to recognize a union despite its lack of a majority 
has been upheld in some states with no statutory ban on such picketing 
(Pomonis v. Hotel & Restaurant Employees, NM SupCt, 1952, 29 
LRRM 2335; State of Nevada ex rel Culinary Workers Union vy. 
Eighth Judicial Dist. Court, Nev SupCt, 1949, 24 LRRM 2287). 

.Y.’s highest court upheld picketing where the pickets’ placards 
said only that the picketed company’s employees were nonunion and 
asked the public not to patronize the employer. Furthermore the 
union made no claim for recognition on the employer. The picketing 
was held to have the lawful objective of organizing the nonunion 
workers; this “organizational” picketing aimed at the employees was 
contrasted with unlawful “recognition” picketing where the union 
sought recognition from the employer despite the nonunion employees’ 
wishes (Wood d/b/a 53d St. Liquor Store v. O’Grady, NY CtApp, 
1954, 35 LRRM 2028). (However this distinction was rejected and 
both types of picketing held unlawful in Tallman v. Latal, Mo. SupCt, 
1954, 33 LRRM 2724). 

In Ostroff v. Laundry Drivers Loc. (Wash. SupCt, 1950, 27 LRRM 
2232) the court indicated that picketing limited to efforts to organize 
company employees would be lawful and unenjoinable. 

Furthermore picketing for the sole purpose of advertising that an 
employer does not employ union labor has been upheld as protected 
speech. The court indicated that the picketing union had no members 
at the picketed establishment and had apparently abandoned its 
organizational efforts save for the picketing (Ira A. Watson Co. ¥, 
Wilson, Tenn SupCt, 1948, 22 LRRM 2121). 

5. Picketing to force an employer to join the union. For instance, 
picketing to force a barber shop proprietor to join a union as a 
mactive member and pay dues was held to violate the state labor rela- 
tions law barring employer financial support of a union (Wisc. Em 
ployment Relations Board v. Journeyman Barbers, Wisc. SupCt, 
1949, 25 LRRM 2083). Also see Hanke case cited above. 


| 
{ 
] 

i 

t 

$I 

7 

F 
st 

U 

ot 

Ct 

ce 

ca 

pe 

su 

th 

th 

A 
(] 

(J 

la 

th 
wl 

(J 


have 


keting 
yer to 
s been 
smen’s 
ading, 
2206). 
pend- 
joined 
Union 


ifter a 
neaid- 
Saper- 
[ 2059; 
CirCt 
“utters 
2163). 
ting to 
ajority 
‘keting 
29 
lion 


lacards 
on and 
ore the 
cketing 
munion 
ees was 
» union 
rloyees’ 
CtApp, 
ted and 


SupCt, 


LRRM 
rganize 


that an 
rotected 
nembers 
med its 
n Co, ¥ 


nstance, 
n as al 
yor rela- 
isc. Em 

SupCt, 


PICKETING AND BOYCOTTS 125 


Picketing to force an employer to hire a union supervisor (260 
Madison Ave. Corp v. Nelson, NY SupCt (App Div, lstDept), 1954, 
34 LRRM 2320). 

6. Picketing to influence the location of the employer’s business. 
In one case picketing of a dress company’s offices and showroom to 
force the company to continue to maintain its factory in New York 
City was injoined (G. H. & E. Freydberg, Inc. v. International Ladies 
Garment Workers’ Union, NY SupCt, Spec Term (NY County), 1954, 
33 LRRM 2402). 

7. Picketing to compel an employer to resume certain operations 
formerly performed by union members was enjoined as for an un- 
lawful object (Huron Stevedoring Co. v. Grogan, NY SupCt, Spec 
Term, (NY County), 1953 33 LRRM 2174). 

Courts generally hold that, if only one of the objects of picketing 
is unlawful, the existence of other lawful objects will not save the 
picketing from illegality (Carpenters Union v. NLRB, US SupCt, 
1951, 28 LRRM 2121). ; 


LAWFUL AND UNLAWFUL METHODS UNDER STATE REGULATION 


In regulation of picketing methods the state courts are governed by 
the common law and by state statutes. 

Some state laws bar mass picketing and violence generally is con- 
sidered unlawful regardless of specific prohibitions in picketing laws. 
See Milk Wagon Drivers v. Meadowmoor Dairies (U8 SupCt, 1941, 
7 LRRM 310) ; ex parte Frye (Tex CtCrimApp, 1941, 9 LRRM 736). 
Furthermore the state anti-injunction laws generally have been con- 
strued to provide no protection against the enjoining of violence. 

Likewise state injunctions against violence aren’t barred under the 
U.S. Supreme Court’s Garner decision (1953, 33 LRRM 2218) which 
otherwise severely limits the states’ jurisdiction over picketing in 
cases affecting interstate commerce. 

In fashioning remedies where violent picketing is involved, the 
courts have permitted blanket injunctions baring all picketing, 

ceful and non-peaceful (Milk Wagon Drivers v. Meadowmoor 
airies, US SupCt, 1941, 7 LRRM 310). However, the Court indi- 
cated that such a blanket injunction was justified only if the court 
concluded that the prior vialeroa made it impossible for subsequent 
peaceful picketing and made it unlikely that various other parties, 
such as individual employees and customers, would be able to forget 
that the picketing meant possible harm to them. For failure to find 
that future peaceful picketing was impossible, the N.Y. Court of 
‘penal overturned a blanket injunction issued by a lower court 
(Baillis v. Fuchs, N.Y. CtApp, 1940, 6 LRRM 1085). 

Methods that have been held unlawful include: 

1, Picketing by large numbers or otherwise obstructive picketing. 
(LR-CDI 81.211) Obstruction to entrances is always considered un- 
lawful, but the mere number is often held to constitute a threat to 
those wishing to enter, and injunctions commonly limit the number 
who may picket and specify where they may picket (Isolantite, Inc. 
v. United Electrical Workers, NJ Ct Err App, 1942, 11 LRRM 757; 
General Electric Co. v. United Electrical Workers, Pa CtComP!ls 
(Phila. County), 1946, 17 LRRM 866). 
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2. Molesting employees or customers (Lawndale Quality Cleaners 
v. Detroit Joint Board, Mich SupCt, 1950, 26 LRRM 2179; Coleman 
v. Conrad, Pa CtCmPls (Luzerne County), 1949, 23 LRRM 2575). 

3. The use of offensive lan . See Boyd v. Deena Artware, 
Inc., Ky CtApp, 1951, 28 LRRM 2024; McWhorter v. Common- 
wealth of Virginia, Va SupCtApp, 1951, 28 LRRM 2087; Hoover Co. 
v. Hoover Local 709 Electrical Workers, Ohio CtCmPls (Stark 
County), 1948, 22 LRRM 2323; Independent Taxi Service, Inc. vy, 
International Brotherhood Teamsters, Local 229, Pa CtCmPls (Lack- 
awanna County), 1948, 23 LRRM 2138. For a ruling to the contrary 
see Stow v. Garage & Service Station Employees Union, Calif Su- 
perCt (Alameda County), 1950,27 LRRM 2057. 

4. Use of false, libelous, or misleading statements, including mis- 
representation as to the cause of a strike. For example, a New York 
court enjoined a union from using an “unfair” sign in picketing an 
employer whose Ge te had voted in a state labor board election 
against selection of the union as bargaining agent. (Lamanna ¥. 
O’Grady, NY AppDiv., 1951 27 LRRM 2552; also see Blossom Dairy 
Co. v. Teamsters, WVa SupCtApp, 1942, 11 LRRM 794). On the 
other hand, an Ohio court permitted picket signs declaring that a 
strike was in progress although only one employee had quit work over 
working conditions, the others remaining on the job (Sammons ¥. 
Hotel & Restaurant Employees, Ohio CtComPls, (Hamilton County), 
1949, 26 LRRM 2315). 

On this point the U.S. Supreme Court in the Angelos case (US 
SupCt, 1943, 13 LRRM 633) held that “continued representations un- 
questionably false * * * are of course not constitutional preroga- 
tives.” But the Court also failed to hold enjoinable the words “un- 
fair” and “fascist” on pickets’ placards. In overruling a New York 
decision, it said these terms were “undefined slogans that are part of 
the conventional give-and-take in our economic and political con- 
troversies * * *” 

5. The picketing of homes. An injunction based on the Wisconsin 
Employment Peace Ae restraining the picketing of employees’ homes 
was upheld by the U.S. Supreme Court (Allen-Bradley Local No. 
1111, United Electrical Workers v. Wisc. Employment Relations 
Board, 1942, 10 LRRM 520). Peaceful picketing at the home of an 
employer with whom the union had a labor dispute was enjoined by 
a California court as against the state’s public policy (Zeeman v. Re 
tail & Department Store Employees, Calif SuperCt, 1950, 26 LRRM 
2422). 

A U.S. District Court in 1946 declined to void an injunction 
against the peaceful picketing of the homes of employees who worked 
during a strike. The court said it would await a final determination 
on the constitutionality of a Connecticut ban imposed by the Gov 
ernor on this type of picketing. (United Electrical Workers v. Bald- 
win, US DC Conn, 1946, 18 LRRM 2329.) A state law subsequently 
was passed barring this type of picketing (20 LRRM 3059). 

6. Following or obstructing vehicles. See Jones v. Lewis, low! 
SupCt, 1949, 24 LRRM 2412; Independent Taxi Service, Inc., % 
Teamsters, Local 229, Pa CtCmPls (Lackawanna County), 1948, 2 
LRRM 2138; Bell v. Rogers, Ohio CtCmPls (Summit County), 1952 
30 LRRM 2731. 


| 

{ 

| 

i 


leaners 
oleman 
2575). 
rtware, 
ymmMon- 
ver Co. 
(Stark 
Inc. vy. 
(Lack- 
ontrary 


lif Su- 


ng mis 
w York 
ting an 
election 
anna Vv. 
n Dairy 
On the 
r that a 
ork over 
mons ¥. 
‘ounty), 


ise (US 
ions 
preroga- 
rds “un- 
York 
part of 
cal con- 


"isconsin 
s’ homes 
ocal No. 
telations 
ne of all 
oined by 
in v. Re 
> LRRM 


junction 
> worked 
mination 
the Gov 
v. Bald 
sequently 


ris, Lowi 
, Inc., 
1948, 2 
ty), 1952, 


PICKETING AND BOYCOTTS 127 


§ 56. Oroaeing. or refusing to cross the picket line. (LR-CDI 
52.357, 80.40.) .The federal law on the right of smplogees, individ- 
ually or in concert, to refuse to cross picket lines may depend on the 
location of the picket. line, the nature of a contract. covering employ- 
ees refusing to cross picket lines at other companies, the individual 
employee’s own duties, or the picket line’s legal status. 

Picket line at the employee’s place of work—The right of a member 
of a striking union to honor his own union’s picket line at his own 
employer’s. plant by remaining on strike ap plain under the 

(NLRB v. West Coast Casket Co., “IN 9, 1953, 32, LRRM 
9353, 2357). However if the picket line is a so-called hit-and-run 
picket line (established temporarily, for example, just before a shift 
change to induce a “quickie” strike and then removed), the picketing 
is illegal and an employee who respects such a picket line is not pro- 
tected by the LMRA against discharge, even though he was totally 
unaware of the special character of the picketing. (Pacific Telephone 
and Telegraph Co., NLRB, 1954, 33 LRRM_ 1433.) Furthermore 
when union A is on strike, employees of the same company (repre- 
sented in a separate unit by union B, a union with no current dispute 
with the company) aren’t protected by the LMRA from discipline or 
discharge when they refuse, as a matter of principle, to cross union 
A’s picket line (NLRB vy, Ill. Bell Telephone Co., CA 7,.1951, 28 
LRRM 2079; cert. den. US SupCt, 1951, 29 LRRM 2111). 

Picket line at another company.—A proviso to LMRA Sec. 8(b) (4) 
(the section barring certain union attempts (1) to induce secondary 
boycotts [Sec. 8(b)(4)(A) and (B)], (2) to force an employer to 
ignore a certified union in favor of bargaining with a second union 
(Sec. 8(b)(4)(C)]} and (3) picketing and striking in violation of 
the “jurisdictional dispute” provisions [Sec. 8(b) (4) (D)])..contains 
this language : 

* * * nothing [in this section] shall be construed to make unlawful a refusal 
by any person to enter wpon the premises of any employer (other than his own 
employer), if the employees of such employer are engaged in a strike ratified or 
approved by a representative of such employees whom suéh employer is required to 
recognize under this Act. , 

The proviso has been held to validate contracts ex ressly permitting 
workers to decline to cross picket lines at other ahiphs ers’ premises in 
the course of their duties. On the other hand, the right established in 
the proviso may be waived by a union contract. For instance, an em- 
ployee covered by a no-strike contract violates the no-strike clause and 
thereby loses the proviso’s protection by refusing to cross a picket line 
at another company (NLRB v. Rockaway News Supply Co., Inc., 
US SupCt, 1953 31 LRRM 2482; also see Local Union 878, Interna- 
tional Brotherhood of Teamsters, and Arkansas Express, Inc., NLRB, 
1950,27 LRRM 1077). 

Wher no contract provision applied, one way or the other, to a pick- 
up-and-delivery-worker’s refusal to cross. a picket line ata second em- 
ployer, his discharge was upheld by the NLRB. So long as the dis- 
charge was not based on antiunion motives, the NLRB found no viola- 
tion where the employee refused, despite company instructions, to: 
cross picket lines at other companies where he normally would make a 
stop in the course of his duties. The NLRB viewed the employee’s 

sition as simple insubordination (Auto Parts Co., NLRB, 1953, 33 

ARRM 1114). 
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6. PICKETING 


{Bureau of National Affairs. Labor Policy and Practices. Labor Relations. 
LR 65 : 1-65 : 606] 


When pickets appear in front of your place of business, you 
have the right to demand that they behave themselves and 
obey the law. But in a great many cases, you will have to put 
up with the picketing until the dispute that started it has been 
settled. 


Picketing, according to the U.S. Supreme Court, is the “work- 
ingman’s means of communication.” As long as it is peace- 
ful, and for a lawful purpose. it is protected as “free speech.” 
Police authorities, courts, or government agencies are for- 
bidden to interfere. 


However, the High Court recognizes that while picketing in- 
volves “free speceh,” it is something more than speech. So 
where the union’s methods or its purposes are illegal—contrary 
to law or public policy—the picketing can be forbidden or 
limited to legal methods and objectives. 


POINTERS— 


> Management ‘has the right to use its property during a 
strike; nonstrikers have the right to come to work without 
reatraiut by the union. 


© If violence or a show of force blocks the plant, or keeps non- 
strikers out, an appeal to local law enforcement agencies will 
probably get the quickest results. After that you can appeal 
to the courts for an injunction against at least the violence 
or property seizure, and you can bring the union before 
NLRB on charges of Labor Law violations, 


» Chances of getting injunctions from Federal Courts on your 
own application are slim; the provisions of the Norris-La- 
Guardia Act largely prevent this. Moreover, the state courts 
are not supposed to interfere with peaceful picketing at com- 
panies that do interstate business, the Supreme Court has 
said, NLRB can get the federal courts to halt 
picketing under some circumstances, though; it isn’t bound 
by the restrictions of the Norris-LaGuardia Act. 


> Ef a union tries to get other firms to boycott your products, it 
may be violating the Labor Law. In general, this will be the 
case if the union induces “employees in the course of their 
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employment” to refuse to work on your goods in order to get 
tions. another firm to stop doing business with vou. 


» Straightforward appeals to the public not to buy your prod- 
ucts usually are lawful. But if employees go so far as te dis- 
parage your products, NLRB thinks their “disloyalty” is not 
protected by the Labor Law; this means you can fire them. 
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Dircet Interference by Company with Picketing — 


POLICY GUIDE - 


If pickets are patrolling im front of your plant, you have the 
right to demand that they behave themselves and obey the 
law. lf they don’t, your wisest course is to appeal to local law 
enforcement authorities or to NLRB. 


You can, within limits, help nonstrikers get through picket 
lines, so long as you do not interfere with the legal rights of 
the pickets. 


But you should avoid anything that looks like strong-arm tactice 
against the pickets. In the first place, such tactics serve the 
pickets as a subject for propaganda. Then, too, they probably 
violate the Federal Labor Law. And there are criminal penalties 
for the interstate transportation of persons for the purpose ef 
breaking up peaceful picketing. 


Bringing im Outsiders to Break Picket among them, trying to persuade then) 
arriving as this tine and 
tohave ager, af e 
to interfere with peaceful had the right to pass through fie) < 
picketing of his property, he lays him- picket line if they wanted to dom) | 
self open to a fine up to $5,000 and a He took ane girl by the arm who ap) | 
jail sentence up to five years. peared frightened and personally lei I 
The Byrnes Act of 1936 makes “hrough the picket Tne into 
felony ta import persons to break up lant. 
peaceful picketing during a dispute |. 
affecting wages, hours, or conditions Labo: 


ef 


Although cannot inter- made no effort to discourage ot) | 
fere with strikers on a picket line, strikers from exercising their right) : 
wt can tell nonstrikers they have a by forcing them to crom the pla) < 
right to go through the picket lineand line. He merely said they could mb | 
them a little assistamce in the plant if they wanted te do & 
doing s0. (Charles Bloom, 45 NLRB Ne. 
EXAMPLE: A minority union threw ‘!942). 11 1067 
a picket line around a plant one morn- BXAMPLE: About 1000 memkei) | 
tng before employees work. of a unfom went on ctrike m@ 
No warning had been given the com- employing 4,286 workers. Mast 
pany of the impending other workers wanted to gst ted 
When employees arrived in front of on the jeb hat were prevented by @ 


fere | | 
Helping Nonstrikers Through Picket xeting; 
the plant union circulated mase-picketing tacties. 
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Company Requests for Injuncfions: Norris-LaGuardia 


POLICY GUIDE 


Except in unusual Circumstances, it is extremely difficult for 
management, on its own application, to get an injunction from 
a federal court against picketing. — 


Unless you can show that the picketing doesn’t involve a labor ~* 
dispute, you have to meet the requirements of the Norris- 
LaGuardia Act. This means that, among other things, you'll ~ 
have to prove you’ve tried every available means of settling the _ 
dispute, and that local authorities are unwilling or unable to © 
protect company property. , 

Some of the state courts are less restricted in their power to © 
issue injunctions. But these, too, must defer to the opinion 

of the U. S. Supreme Court that peaceful picketing for a lawful 

purpose is protected as free speech by the U. 8. Constitution. 

Moreover, their authority to act in disputes affecting inter- _ 
state commerce has been severely restricted by the High Court. . 


oa 


a 
Norris-LaGuardia Act: Restriction on situation except to ask the court fit) | 
Foderal Injunctions an injunction. 
The power of federa! courts to issue 5. The company must prove thai { 
injunetions prohibiting picketing 
sharply curtailed by the Norris-La- are elther unable or unwilling to pro 
tions may be issued ederal courts 6. The company must come int | 
in labor disputes only if the following court with clean hands, showing that 
 eonditions are met: it has satisfied every legal obligation 
company prove, thet imposed on it in connection with the 
unlawful acts—in cases this labor dispute. This means that i 
means violence or fraud—have been must have made every possible effort 
threatened and will be committed, or to settle the dispute through the 
have taken place and will continue. available machinery of arbitration or 
. 2. The company must further prove mediation provided by law. 
that, unless these acts are prevented Furthermore, its proof must be given 
or stopped, the company will suffer in open court, where the opposition 
. trreparable damage. has a chance to cross-examine wit- 
the piketing te continue If fails to it has 
Aa 
would cause it more harm than the complied with all these concitacuas’ the 
union would suffer if the picketing court has no power to issue an injunc- 
tion against picketing. 
4 company ntust show that EXAMPLE: A trucking company 
has no other legal remedy for the asked @ federal district court to pro- 
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hibit picketing of ite business opera- 
tions. The company claimed that vio- 
lence had been committed by the pick-. 
ets in connection with the strike and 
that further violence was threatened. 
The federal district court, finding 
that violence had been committed, 
issued an injunction forbidding inter- 
fererice with the company’s business 
and unlawful picketing. 


The U.S. Court of Appeals at New 
Orleans held that the district court 
had no authority to issue an injunc- 
tion ageinst picketing. The company. 
it noted, had not made every reasonh- 
able effort to settle the labor dispute 
by negotiation and had not tried to 
utilize local police authorities for 
protection; it had simply stood on 
ite legal rights, refusing to have any- 
thing to do with the union until it 
proved it represented a majority of 
employees. This attitude was all right 
as far as the Labor Law was con- 
cerned, the court said, but it did not 
satisfy the Norris-LaGuardia Act's 
requirement that the company make 
every reasonable effort to settle the 
labor dispute. The company hadn't 
met the union half way. 

In addition, loeal police authorities 
testified that the company had re- 
ceived normal police protection. There 
was no evidence that the local author- 
ities could not or would not give ade- 
quate protection to the company. 

The appeals court accordingly re- 
voked the injunction. (Carter v. Her- 
rin Motor Freight Lines, Inc.—CA 5 
(1942), 11 LRRM 642) 


NOTE: In most cases a company 
can bring suit for an injunction 
against picketing in the state or 
local court with jurisdiction over 
the property being picketed. The 
state court’s authority is itmited by 
the provisions of any state or local 
law affecting the issuance of in- 
junctions against picketing. More- 
over, state courts in most cases have 
no jurisdiction over dispntes affect- 
ing interstate commerce. But a state 
court is not subject to the Norris- 
LaGuardia Act. 

The company has the alternative 
of suing for Injunction im the fed- 
eral district court if there té a di- 
versity of citizenship between the 
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Parties, that is, if the pickets are 
citizens of a different state from 
the one in which the company is 
incorporated or in which its owners 
reside; and the company claims 
damages in excess of $3,000. 


Under the Federal Labor Law a 
company can sue in federal court 
for damages, where the strike is 
unlawful—for tnstance, a strike in 
vialation of contract, a jurisdictional 
strike, or a secondary boycott strike 
regardless of citizenship or the 
amount of damages. But this does 
not allow the courts to issue injunc- 
tions at the request of private em- 
ployers against the strikes without 
the usual showing required by the 
Norris-LaGuardia Act. Only NLRB 
has power to ask the federal courts 
for injunctions without regard to 
the Norris-LaGuardia Act. 


Nerris-LaGaardia Act & Territorial 

Courts 

The restrictions placed by the Nor- 
ris-LaGuardia Act on the issuance of 
injunctions. are not binding on the 
courts of U. S. territories, according to 
the U. S. Court of Appeals at San 
Francisco. 


A review of the legtslative history of 
the Act and the traditiona] luterpre- 
tations placed on the phrase “any 
court of the United States” as used in 
the Act, convinced this court that the 
Act’s restrictions were not meant to 
apply to territorial courts, but only 
to federal courts. On this basis it up- 
heid the right of a territorial Hawati 
court to tasue an injunetion which 
admittedly Would have violated the 
Norris-LaGuardia Act if the Act were 
controlling in territorial courte. (Long- 
shoremen’s Union v. Wirts (CA ® 
(1948), 22 LRRM 2545) 


Norris-LaGuardia Act Overrides Bank- 
ruptey Laws 
In the opinion of the U. 8. Court 
of Appeals at Denver, a union may 
not be prohibited from picketing a 
company by an injunction merely be- 
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econpany itself asks fer the injunctéon. 
Assn. v. Dixie Motor 


Geach Corp-—OA 8 (1948), 23 LRRM 


event, the security may be used to 
compensate the union for any loss or 
damage it may have suffered as a re- 
sult of the restraining order. 

At the samé time: The law gives 
sppeais from decisions on labor in- 
junction cases top priority in the U. 8. 
Cousts of Appeals. If the company. is 
stantcd an injunction by a. district 
equrt, the union may appeal immedi- 
avely with the assurance that it. will 
get an expeditious hearing from the 
appellate court. The employer has the 
same privilege if his request for in- 
function is denied by the lower court. 


NOTE: Behind. these provisions 
for quick action in labor injunction 
cases is the fact that time is of the 


larly, an injunction against pick- 
eting for a period of two weeks or 
80 may be enough to break the 
‘Strike. Prior to 


tained a Geelaion.on an appeal from 
4n injunction, it made no difference 
what the court decided—the strike 
been beaken. 


Pravisions of the Norris-La 
union is picketing to enforce a bust- 
ness transaction between a company 
which employs union members and 
another employer, the United States 
Supreme Court has ruled. Under these 
conditions, there is no labor dispute 
involved, and an injunction may be 
issued to halt the picketing. 

EXAMPLE: A bakery employed 
union drivers to service its customers, 
among them a delicatessen which sold 
the bakery products. The delicatessen 
owner objected to the time at which 
the products were delivered, and told 
the bakery to change the time of 
delivery or stop delivering altogether. 
The delicatessen did, in fact, switch to 
another bakery which delivered at a 
more convenient time. 

Shortly thereafter, the union presi- 
dent visited the delicatessen and de- 
manded immediate payment of $150 
which he said the owner owed the 
bakery driver, The owner said. she 
would make payment only to the 
bakery, as she had in the past, and 
did so. The check was returned by the 
unton, with a letter stating that 
amount was owed to the driver 
payment to the bakery could not be 
accepted. The union also demanded 
that the owner stop selling certain 
nonunion articles of food. When no 
satisfaction was forthcoming, the 
union declared a boycott against the 
store and also picketed, with the re- 
sult that deliveries of bread and 
other baked products by other baker- 
les were prévented. 

A federal district court issued an 
order halting the picketing and boy- 
eott, and the union appealed to the 
Supreme Court. The union argued 
that. this was a dispute concerning 
“terms and conditions of the driver's 
employment” and was therefore. a 
labor dispute within the terms of the 
Notris-LaGuardia Act. That Act, the 
union pointed out, forbids the issuance 
of injunctions im labor disputes 
“whether or not the disputants stand 


If a company claims that prop- 
erty will be irreparably damaged un- ee 

less the court steps picketing imme- = 

‘restraining order on the spot. But = 

are a number of strings at- 

the court cannot issue a temporary a 

restraining order for a period longer a 

than five days. The company mean- ae 

while must post security, in an amount = 

fixed by the court, in case the re- a 

straining order is later found to have G 

veen issued on false claims. In that E 

7 utmost importance in almost all : 
— labor disputes. In a strike particu- 

tained a temporary § injunction 

egainst picketing had nothing to ; 

lose and everything to gain by a 

@elay in the final ruling of the - 3 

a@curts on the propriety of the in- 

yenction, Frequently it happened 

in the proximate relation of employer S 

and employee.” 
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with the union men to bet 
the locomotive pass to enter the piant. 

As a result, the company filed an- 
other petition alleging contempt of 
court by the union. The union men, 
however, asserted that they had acted 
as sndividuals and that the union had 
nothing to do with their action. The 
court rejected this argument, pointing 
out that a union acts through its of- 
feers and agents. From the union’s 
pubiic support of the action in block- 
ing the plant, the court concluded that 
the individuals were agents of the un- 
ton. 

The court therefore found the 
vrion In contempt of its injunction. 
1: fined the union a thousand dol- 
fars and each of the tndividual em- 
pivgees one hundred dollars. (Ameri- 
can Zine Ca. v. Vecera —Nl AppCt, 4th 
ist. (1949), 24 LRRM 2573) 


Risk Involved in Disobcying Injune- 
tion 


Discbeying an injunction, even 
one thought to be wronely issued, may 
bring penalties against the union or 
its members. If a union thinks it is 
the victim of an incorrectly issued in- 
‘anction, then the legal way to op- 
pose the injunction Is to obey it while 
it is in effect and argue the matter in 

EXAMPLE: Some workers sat down 
om Taliroad tracks and blocked them 
with cocks, interrupting transporta- 
tion to a struck company. The com- 
pany was able to get a court to enjoin 
this blocking. But the union com- 
piained the court was prohibited by 
the Norris-LaGuardia Act from issu- 
ing an injunction, and went on to 
disobey it. 


This caused the court to fine the 
individual workers $500 and 90 days. 
They this decision, but were 
told that they bad to take the penal- 
tles. For the court held that the 
workers were obliged to obey the in- 
function so long as it was “outstand- 
ing and unreversed.” The original in- 
junction was found by the court to 
‘ave been correctly issued. But even if 
it nad been wrongly issued, the court 
imped, the union members were still 
hound to obey it until they were able 
to have it reversed. (Qmotherman v. 
US.—CA 10 (1960), 27 LRRM 2219) 


Refussi to Arbitrate No Ground fer 

Refusing Injunctien 

The refusal of a company to arbi- 
trate the discharge of strikers, when 
there is no provision of law and no 
contract provision requiring such ar- 
bitration, does not disqualify the 
company from obtaining a prelimi- 
nary injunction against picketing. The 
Caltfornia Supreme Court made this 
decision in a case where the union 
argued that the company’s refusal to 
arbitrate gave it “unclean hands,” and 
therefore did not entitle it to an iIn- 
junction. 

EXAMPLE: During a strike, the 
company first obtained a restraining 
order against the union, then went 
back to court and asked for a prelimi- 
nary injunction. The only issue in 
dispute between the two parties was 
the discharge of certain strikers. The 
union wanted to arbitrate this matter, 
but the company refused to do so. 


. When the company went into court, 
the union argued that it was public 
policy to encourage arbitration of la- 
bor disputes, especially where, as here, 
a strike had occurred and business had 
been disrupted. Therefore, the union 
maintained, the refusal of the com- 
pany to arbitrate the firing of the 
strikers was against public poltey, and 
the company came into court with 
“anclean hands.” For this reason, the 
union said, the court should not issue 
the injunction. 

But the court refused to go for what 
it called this “new concept.” There 
was no statute in the state, the Call- 
fornia court said, requiring the com- 
pany to arbitrate this matter. Nor was 
there any provision in the contract re- 
quiring this. As a result, the court 
ruled that the union’s argument had 
no validity, since the question of 
whether the company was willing to 
arbitrate had nothing to do with the 
more important question of whether 
the union's picketing was breaking 
the law and had to be enjoined. The 
injunction was granted. (Union Oil! 
Co. v. Oil Workers Union—Cal Super 
Ct, LA Cy (1948), 23 LRRM 2171) 


Injunction Rather 


Against Pickets, 
Than Union: Pennsylvania Decision 
If union officers can show that 
they disapproved of violence on a 
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Court Injunctions at NLRB Request 


POLICY GUIDE 


If you think that a union, by picketing your plant, is violating 
the Federal Labor Law, you can lodge a charge against the 
unian with NLRB. If NLRB thinks the charge is accurate, 
it can (in some cases it must) ask a federal court for an in- 
junction against the union. The Board is not restricted by the 
requirements ot the Norris-LaGuardia Act when applying for 


injunctions. 


When NLRB Must Ask Court Injunc- 

tion 

Tf, after investigation of a complaint 
charging a union or its agents with 
violating the Federal Labor Law in 
certain specified ways, NLRB’s region- 
ai attorney thinks the charges are 
true, he must ask a federal district 
court having jurisdiction to issue an 
order against the violations. 


t a union is picketing to persuade 
employees to stop work for any of the 
folowing purposes, NLRB must ask an 
iNsunetion, 


1 Forcing an employer or self-em- 
ployeo person to join any labor or 
employer organization. 


% Foreing an employer to cease do- 
iry business with any other employer 
boycott). 


3. Forcing any other employer to 
recogrize or bargain with a union 
wiica has not been certified by NLRB 
(secondary recognition picketing) . 


4 Forcing an employer to dea) with 
& particular labor organization where 
another union has already been certi- 
fied as bargaining agent. 


tion 


Since NLRB is given power, under 
the Federal Labor Law, to ask a federal 
district court for an injunction any 
lime it thinks a violation is being 
committed that’ makes such drastic 


APPLICATION OF POLICY 


action necessary, it can ask for injunc- 
tions against picketing where it 
thinks: 


1. The picketing is coercing employ- 
ees in their right to join or not to join 
unions. Thiswould probably cover 
some types of mass picketing and pick- 
et-line violence. 


2. The picketing is coercing an em- 
ployer in his right to select his bar- 
gaining agent. 


3. The picketing is aimed at forcing 
an employer to hire or fire an em- 
ployee on the basis of union member- 
ship, when there’s no legal union shop 
contract in existence. 


4. The picketing is aimed at forcing 
a company to assign work to a par- 
ticular union rather than some other 
(jurtsdictional dispute). 


5. The picketing is aimed at forcing 
a company to pay for work not per- 
formed or not to be performed (feath- 
erbedding’. 


NOTE: NLRB’s General Counsel 
says the power to get an injunction 
against any type of violation will 
be used sparingly. And furthermore, 
NLRB’s success in persuading a court 
to issue an injunction against pick- 
eting depends on what sort of line 
the. courts draw between picketing 
which is protected as “free speech” 
under both the U.S. Constitution 
and the Federal Labor Law, and 
picketing which is illegal. 
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Net Autematic 


If a court does not agree with NLRB 
Rat there are grounds to believe a 
union is violating the Federal Labor 
Law, it won’t grant NLRB’s request for 
‘am injunction against the union. The 
Law does not require a court to grant 
an injunction every time NLRB asks 
for one. 

EXAMPLE: A umon was charged 
by NLRB with establishing an illegal 
boycott of a construction job where 
nonunion workers were installing ma- 
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terial. An NLRB regional director 
asked the Federal District Court for 
Eastern Tennessee for an injunction 
against the union, 


The court turned down the request. 
The boycott had been started before 
the 1947 amendments became law, it 


after the amendments went into effect. 
(Styles v. Local 74, Carpenters—-USDC 
ETenn (1947), 21 LRRM 2010) 


| | 
pointed out, and there was nothing 
. illegal about it at the time. An in- 
. junction was refused, although NLRB 
claimed that the boycott continued 
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Union Responsibility for Picket Activities 
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POLICY GUIDE 


If you hope to have a union held responsible for the behavior 
of its pickets or the incidents on a picket line, you will have 
to have evidence of some kind that the pickets were acting as 
the agents of the union.. How much proof you will have to 
have depends on what you are trying to do, 


If you are applying to a federa) court for an injunction againat 
the union, you will have to have clear proof the union authorized 
the pickets to act as they did—took part in the action or 
approved them after they were committed. This strict proof is 
required by the Norris-LaGuardia Act. 


If you have complained to NLRB, the Federal Labor Law 
applies. Union authorization or approva! is not the controlling 
factor in determining the union’s responsibility. 


POINTERS— 


The union, under the Federal Labor Law, will usually be 
held responsible for activities of pickets on the picket line. 
Proof that union officers, organizers or committeemen were 
present on the picket line will probably nail down the 
responsibility. 


Away from the picket line, there will usually have to be proof 
that the union authorized or approved the behavior, directly 
or indirectly. 


APPLICATION OF POLICY 


Union Responsibility Under Norris- clear proof that the union authorized 
LaGuardia Act those acts—took part in them, or 
The Norris-LaGuardia Act prevents approved of them after they were 

any federal court from hibiting committed. 


ting by a union merely because While a court prohibit spec- 
some union members, acting individ- fed individuals ft” committing un- 
ually, have committed or threatened isawfu) acts in connection with picket- 
to commit unlawful acts. ing, it will not issue an injunction 
The law provides that no union against the union: itself unless the 
shall be held responaible for the un- union can be shown to have author- 
lawful acts of individual members— teed.or ratified the unlawful acts of 
even union officers—unless there is the individuals 
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quest. 
law, it 
othing 
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tinued 
effect. 
USDC 
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responsible 

NLRB for picket-line activities if (1 
some of the participants are union 
officers or representatives; (2) the 
activities, though involving only ordi- 
nary employees, are directed by union 
representatives; or (3) the activities, 
though involving only ordinary em- 
ployees, are carried on in the presence 
of union representatives. 

Whether the mere authorization of 
a strike and establishment of a picket 
line makes a union responsible for the 


technical legal sense. (United Furni- 

ture Workers and Smith Cabinet Mfg. 

on a NLRB No. 138 (1949), 23 LRRM 
) 


Responsibility 
Line: Union 


for Actions off Picket 
Representatives 


If illegal action is perpetrated off | 


the picket line by a business agent of 
the union who “general author- 
ity” to direct a strike, NLRB is likely 
to consider the union responsible for 
such action. 

EXAMPLE: A business agent of 4 
union, who had been given charge of 
directing a strike along with other 
union officers, followed a nonstriker 
from the plant and finally cornered 
him in a restaurant after a chase. 

the union officer threatened 


NLRB held the union responsibie for 
this coereion of the nonstriker, de- 
spite the fact that it did not take 
place on the picket Iine or near wit 
plant. Since the union official had 
responsibility for directing the strike, 
be was acting 
authority” given him b 
threatening the nonstriker. For 


142 PICKETING AND BOYCOTTS 
Unten Responsibility Under Federal In pinning this activity on the 
Labor Law unions involved, NLRB pointed out 
that officials of the local and repre- } 
; sentatives of the international were 
active in these goings on, and had 
“incited” the pickets to participate in 
them. 

NLRB found it unnecessary to adopt 
the theory that all pickets were union 
agents, since there were enough easily 

proved agents around to pin the activi- 
ty on the union, without deciding 
whether the pickets were agente in the 
. activities of pickets seems to be an ee 
open question as far as NLRB is con- 
Board has expressly avoided ruling on 
this point. | 
EXAMPLE: During a strike at one 
company, the night watchman was 
threatened and beaten up by two 
pickets who were members but not : 
representatives of the striking union. 
An NLRB trial examiner found the - 
union responsible for this incident on 
the theory that the pickets were act- 
ing as union agents. This was so, he 
reasoned, because the union was spon- 
Wate ag Seas the nonstriker, although no actual 
objectives of the picketing—that is, urred 
to win the strike. een sat 
NLRB agreed that the union was 
responsible, but only because the 
union’s vice president was present 
when the night watchman was beaten 
up and mace no effort prevent the 
incident. On the general subject of 
the union’s responsibility, the Board 
said, “we find it unnecessary to adopt 
the statements by the trial examiner doing so, he was trying to make the 
that, in effect, a union is responsible strike successful. (Longshoremen am 
for all activities by pickets in further- Sunset Line & Twine Co., 79 NLRB Mo. 
eS 207 (1948), 23 LRRM 1001) 
can 
| Products Corp., 106 NLRB No, 250 Responsibility for Actions off Pick# 
iliegal ac away from 
inter- picket line is carried on by some 
nawonal picket line tactics, in- cmployees who have no se 
cluding (1) plekets carrying aticks, (2) for the union as such, NLRB is no 
piling up broken brick for the use of rely to consider them “agents” d 
pickets, (3) blocking plant entrances the wnion under the Labor Lav. 
With railroad ties, automobiles, raised Therefore, the unfon won't be hell 
gutter plates, and tacks. responsible for their actions. 


BBS 


ae was responsible for this illegal 
coercion of the nonstrikers. 


and the mere fact that they were on 
the picket line didn’t make them 
“agents” of the union. To show they 
were agents, management had to 
prove they were acting within the 
“scope of authority” given them by the 
union. 


But no authority of any kind had 
been given. It was true, NLRB said, 
that the union itself had engaged in 
a campaign of violence; but that had 
stopped several weeks before the inci- 
dent in question occurred. NLRB de- 
cided that management hadn't proved, 
to the Board’s satisfaction, that these 
employees, in beating up the non- 
strikers, were acting as agents of the 
union, (Marine Cooks & Stewards and 
Irwin-Lyons Lumber Co., 8? NLRB No. 
9 (1949), 25 LRRM 1092) 


Unien Responsibility in Contempt Suit 


of 
E 


Co. v. Oil Workers Union—Cal Super 
Ct, Sonoma Cy (1948), 23 LRRM 2448) 


continued to engage in activities that 
violated the injunction. As a result, 
the union the pickets belonged to, as 
well as the pickets themselves, 
charged with contempt of court. 
A Wisconsin court found the union 
guilty of contempt. The union, 
court reasoned, called the strike, au- 
thorized the. establishment of the 
Picket lines, and was responsible for 
conducting the strike in accordance 
with the requirements of law. This 
made it responsible for the conduct 
of tts members on the picket line at 
or near the company’s plant. (Wis- 
consin Board v. VAW—Wis CirCt She- 
boygan Cy (1955), 36 LRRM 2566) 


j 
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on the EXAMPLE: During a strike, two The California court that issued Fes 
ted out) pickets followed some nonstrikers the injunction found the union sec- 
i repre-} away from the plant and beat them retary guilty and fined him $500, But : 
ial were it dismissed the charge against the “¢ 
ind had union, because there was no proof .-. 
ipate in that it had taken any action which 
The Board, however, didn’t agree 
to adopt with the company in this case. The . 
re union employees were not union officers, 
h easily 
actin a “quasi-criminal” proceeding. Be- 
deciding cause the union was an unincorpo- 
te in the rated organization, all its members 
i Furni- would be subject to fine and iraprison- : 
net Mfg, ment if the union were found guilty. = 
3 LRRM So the fact that the secretary might 
have been an agent in civil law did a 
not mean he was one for the pur- 3 
Picket pose of a criminal proceeding that 
ad might reach all the union’s members, . 
ated off the court indicated. (Tidewater Oi : 
pgent of 
aL On the other hand: Some courts, : 
ruling in contempt cases, have taken a 
nt of 4 an even broader view than NLRB of “ 
rarge of union responsibility for the activities : 
h other of pickets. 
nstriker EXAMPLE: Despite the issuance of = 
ornere! injunction forbidding mass picket- 
¢ chase. Where the penalty for illegal picket ing, coercion, etc., a number of pickets a 
eatened activities is something more than a 
» actual} “cease and desist order” from NLRB : 
—where it involves something similar \s 
sible for to criminal penalties like fines or = 
mer, prison sentences—the courts may re- 
ot take quire a stricter sort of evidence to be terg 
lear uie—, presented before concluding that the i 
had union itself is responsible for actions 
e strike) on the picket line. : 
cope EXAMPLE: A union was under in- 
anion 1} junction not to threaten or coerce any bs 
of a company’s employees during a q 
strike. The union and its secretary fe 
were charged with contempt of court ny 
for violating the injunction after two % 
of the company’s supervisors were _ 
beaten up by unidentified men, in the 3 
presence of the secretary. 
ay 


the state courts and local magistrates must 

ne of the U.S. Supreme Court that peaceful 
picketing is “the workingman’s method of communication” 
protected by the U.S. Constitution as free speech. 


But the picture is different when, instead of a small number 


violent or mass picketing. 


Bat don’t count on having picketing stopped altogether. Limits 
may be put on the number of pickets; they may be told to keep 
a certain distance apart; they will be told to keep the peace. 
But their right of free speech will, in most cases, be preserved. 


~ 
> 


z 
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| Methods of 
| 

When picketing is conducted pé 
pickets is legal, management hz 
the federal courts or NLRB to 
of pickets carrying placards, the 
that blocks the plant, or when p 
lence and rioting. 
In sueh cases, your chances 
courts at least, and NLRB, will 
within peaceful bounds. You 
have the right to discipline « 
Peaceful Picketing Protected by Con- 
stitution 

The Supreme Court has ruled that 
peaceful picketing in a labor dispute 
is protected by the constitutional 
guarantees of free speech, free press, 
and peaceable assembly. 

Any state or local law outlawing 
all picketing te therefore unconstitu- 
EXAMPLE: The state of Alabama 
had a section im its state code for- 
bidding any person from loitering near 
or picketing the premises of any busi- 
ness establishment for the of 
hindering or interfering ‘with the 
business. 
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vey similar to the one in Alabama's 
state code. Workers peacefully picket- 
ing a construction project were ar- 
rested under this ordinance. 


As in the case of the Alabama stat- 


ordinance 
v. State of California—US SupCt No. 
667 (1040), 6 LRRM 705) 


Peaceful Ptoketimg for IMegal Purposes 
Even peaceful picketing may come 
the Federal Labor Law ban, 


ing is @ violation of the law. 

The law's free speech section says 
that any expression of views, argu- 
ment or opinion, in any form, cannot 


ther the sort of activity forbidden by 

the law. (See p. 65:501) 
However: It’s a different story 

where picketing violates state law. 

US Supreme Court has held that 

in such cases the state courts 

not enjoin peaceful picketing in 
affecting 


Congress has expreasly 
en states jurisdiction—for ex- 
picketing for a union security 
atrangement that violates state law. 


governments, 
cannot forbid al! picketing, and an 


segording te several state courts. 
KEXAMPLZ: The of Abilene, 
Texas, passed an which 
said, among other things: 

+.. om and after the effect of 
this ordinance it shall be unla for any 


145 


picketing along the streets or sidewalks 
in said city. 

One picket who was arrested and 
convicted appealed to a higher court, 
on the ground that his constitutional 
rights had been violated. The city 
claimed that its ce power gave it 
the right to con the use of city 
streets. 

This is true, the court sald, but 
picketing in a labor dispute is @ form 
of speech. A law forbidding all pick- 
eting is an illegal restraint on free 
speech. State or local authorities can 
forbid the abuse of picketing, but not 
picketing itself, the court concluded. 
(Ex parte Waltrip—Tex CtCrimApp 
(1948), 21 LRRM 2290) 


Picketing by Nonemployees 

Peaceful picketing cannot be pro- 
hibited by state courts merely because 
the pickets are not employees of the 
company being picketed. The Supreme 
Court of the United States has ruled 
that workers have the right to make 
known the facts of a labor dispute 
by peaceful picketing, whether or not 


: A union tried to or- 
ganize the workers in a beauty parlor 
and failed. The union then began to 
picket the shop to put preasure an the 
workers and the company. 

The Supreme Court of lineis is- 
sued an injunction prohibiting all 
picketing, whether peaceful or not, 
because the pickets were not employ- 
ees of the company. 


are 
not employees of the company they 
are picketing. (AFL v. Swing—US Sup 
Ct No, 56 (1941), 7 LRRM 307) 


ute, the Supreme Court reversed this 
arreat and conviction, declaring the ee: 
where the union’s purpose in picKet- 
be evidence of @ law violation. But eo 
, NLRB says this protection does not ee 
cover even peaceful) picketing, where 
the purpose of the picketing ts to fur- ’ ie 
they afte employees of the company | ae 
being picketed. i 
prevent—intermittent work stoppages, & 
for instance; (2) actions that threat- 
en the public peace; and (3) picket- 
This injunction was considered un- : #! 
constitutional by the Supreme Court 3 
of the United States. According to ce 
court, the right of ee pick- 
Ing, protected as it is right ae 
ordinance that forbids picketing on = 
city streets ig imvalid because it inter- a 
feres with the right of free speech, re 
Use of Sound Trucks im Strike See 
The right of an individual to pub- - 
lcize his views through the use of a 4 
| sound truek can’t be by local = 
authorities, the UA. Court 
in the City of as ruled. The Court though, 
ged in what is commonly imewn eas that limits can be placed on the 


Taxi 


an injunction barr- Service v. Teamsters—Pe 


ary picketing—waasn't 
of sound trucks in that Pls, Lackawanna Cy 


drivers, was held not protect- such as station 


a Pennsylvania county court. being ruled on, 
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and place at which so , the 
operated, or on the I cars 
te which they may be me h 
The Court’s ruling, the p 
in connection with a ted by 
would seem to apply ree 
sound trucks in labor acciden 
York—uUs the 
US 558) had to 
The use o 
taxi strike assed, h 
the streets, 
the strik 
n re circumstances— 
2138) 
| 


eee 


ESE 
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Mass Pieketing 


Management has the right to have free access to company 
property. So while “mass picketing’—patrolling by a large 
number of persons—is not automatically illegal merely because 
of the number involved, you have a good case for having the 
picketing curbed if you can show that your right to use your 
property has been hindered or prevented, or that employees 
were frightened out of coming to work. i 


YOU CAN— 


>In extreme cases, appeal directly to the courts to curb the 
picketing. 

>» Charge the union before NLRB with coercing employees in 
their right to work during the strike. If the Board agrees 
with you, it will order the union to stop doing this. (The 
Board, if it thinks the situation requires it, can also appeal 
for an injunction to a federal court.) 

> Discharge any employee who takes part in a demonstration 


that amounts to a show of force, preventing management 
from access to the plant. 


YOU SHOULD— 


>» Remember that a mere crowd doesn’t amoynt to a “show 
of force.” Unless plant exits and entrances are blocked, a 
peaceful crowd is probably engaged in concerted aetivity 
protected by the Labor Law. 


> Realize that if the plant is closed, and nobody wants to go 
in, chances are a mass demonstration is not illegal. 


Injunction Against Mass Picketing tomers and employees wishing to 


When a union pickets a company’s enter the plant. 


dangerous, the courts may issue eampaign of violence, however, the 
orders restricting the number of 


pickets. Even though there has been eting altogether merely becuse of the 


iteelf is 


| 
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POLICY GUIDE 

a 

property in such large numbers that 1, the absence of any organised 
the number of. pickets in EXAMPIZ: During the mass pick- 
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were frequent fist fights between mass 
picketers and workers in the plant. 
Names were called, threats of one 


v. United Electrical, Radio & Ma- 
Workers of America—NJ CtEr 
App (1942), 11 LRRM 757) 


F 


front of the restaurant on a ten-foot 
sidewalk, Customers had to push their 
way between the pickets in order to 
go in or out. In addition, customers 
were told they would be poisoned and 
were called insulting names. 

The owners of the restaurant asked 
a California state court to limit the 
number of pickets to two and stop 
them from making insulting and 
threatening remarks to customers and 
employees. 

The court to limit the num- 
ber of pickets to four, which it felt 
was a sufficient number to allow the 
union to. advertise its grievances. 
Furthermore, the union pickets were 
forbidden to make threatening and 
insulting remarks to potential cus- 
tomers while on the picket line. 
(Evans v. Cooper—Cal SuperCt, LA Cy 
(1941), 9 LRRM 1707) 


Valdity of Picket Limitation 

Mass picketing which interferes with 

illegal and may be forbidden by 
a court, if the court is not limited by 
the Norris-LaGuardia Act (see p. 
66:101). A court order limiting the 
number of pickets is not an illegal 


restriction on free speech, according 
to one federal district court. 
EXAMPLE: A court in Hawaii, not 
subject to the Norris-LaGuardia Act, 
ordered a union to stop mass picketing. 


the court's order, they appealed to 
a US. district court, claiming that 
the order violated their constitutional 
right of free speech. 

The district court didn't agree. The 
order limiting pickets did not inter- 
fere with free speech, it merely 
ordered the union not to mass pickets 
so as to block entrance to the plant 
and thus interfere with the rights of 
others. The strikers could hold a 
meeting anywhere they chose, so long 
as they didn’t interfere with other 
people. But the entrance to the plant 
was not a place for a mass meeting, 
the Court suggested. (Alesna v. Rice 
—-USDC Hawaii (1947), 21 LRRM 2622) 


Mass Picketing as Coercion 


Picketing which is intended to block 
employees’ way into or out of a plant, 
or which could have that effect, 
amounts to illegal coercion under the 
Federal Labor Law. 

Therefore, according to NLRB, the 
question is not whether the union & 
guilty of picketing with a large num- 
ber of people—mags picketing—but 
whether this kind of picketing, when 
it does occur, is aimed at interfering 
with the right of employees to work 
during a strike. If the Board find 
that is the case, it will order the un- 
ion to stop picketing in such a way a 
to prevent employees from entering 
and leaving the plant. 

EXAMPLE: On several occasion 
during a strike, between 80 and 18 
pickets patrolied in a circular or 
tical course in front of a plant, 
ing the main employee entrand 
which was only 6 feet wide. 

The number of pickets always it 
creased whenever nonstrikers welt 
reporting to work or leaving. On som 


I 
t 


sort or another were made, and the | 
whole atmosphere was full of tension. | 
Finally, fighting broke out. The court said no more than three | 
The company asked a state court to pickets could he used at plant exits 
issue an injunction banning all pick- and entrances, and if more than three 
eting. The court refused to go this were used at other places, they had to 
far in view of United States Supreme be kept moving and be at least 10 
Court decisions protecting peaceful feet apart. 
| picketing. But it did agree to limit When some pickets were charged 
of pickets in fremt of the with contempt of court for violating 
forbid them to interfere 
y going in or out of the 
rohibit them from threat- 
olesting anybody in con- 
th the strike. (Isolantite, 
EXAMPLE: Pickets outside a res- 
taurant in California were attempting 
to keep customers away by mass pick- 
eting and by threats against persons 
who entered the restaurant. Ten or 
twelve pickets walked in an oval in 
i 


that 
tional 
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was charged with “coercing” non- 

strikers with its mass picketing 
NLRB decided it had no authority 
forbid mass picketing as such— 


ge 
Bs 


was responsible. ‘The union was or- 
dered to cease and desist from picket- 
ing in this manner. (Electrical Work- 
ets'and Cory Corp., 8 NLRB No. 110 
(1949), 24 LRRM 1326) 


Mass Picketing Without Coercion 
While there may be more pickets 
around a plant than are necessary to 


gaged in mass that had vio- 
lated the law. 


threatened-— they testified that they 
would not voluntarily cross a picket 

NLRB found that no illegal mass 
picketing had occurred. The number of 
pickets made no difference, where no 
attempt was made to keep out anyone 
who wanted to enter the plant. (Elec- 
trical Workers & Construction 
ped 85 NLRB No. 76 (1949), 24 LRRM 


“Seizure & Invasien” by Mob of Unica 
Members 
If a union organizes a mob of its 

members which “invades and seizes” 

@ company’s property to make it shut 

down until the employees join the 

union, it is undoubtedly violating the 

Labor Law. NLRB will regard this 

of action as coercion of employees 

a right to stay out of unions 
y 


During the period when 
the United Mine Workers were oper- 
ating on a three-day week, in one dis- 


operating full time, mines 
visited by a group of some 2,000 


men, under the leadership of interna- 
tional! organizers, 

The demand made at each mine 
was about the same: stop all work, 
close down the mine, peftia up all 
nonunion employees to hear speeches 
by union officials, and then have all 
nonunion workers leave the premises. 


Members of the 
around the mine yard and into build- 


i 


The speeches warned that the UMW 
wanted to organize the mine, and if 
the didn’t the 
would be back every day they 
to work. They had 
or not work any more, the employees 
were told. 

NLRB sald this behavior “consti- 
tuted a course of conduct creating an 
atmosphere of terror and fear... 
exceeding the bounds of peaceable 
action.” It amounted to Megal coer- 
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occasions, a few nonstrikers and su- however, there was no evidence that ea 
pefvisors were assaulted by pickets, the picketa made any effort to keep ae 
and threats were made. The union - employees from crossing the picket ee 
line, either verbally or otherwise. The eee 
employees refused to cross the picket ees 
line; but mot because they were ne 
sociated with the term “mass picket- iis 
ing,” the Board said, but nowhere in = 
— the Labor Law did it use or define ye 
that term. 
| On the other hand, NLRB went on, : 
the law specifically says that unions Ge 
shall not “restrain” or “coerce” em- Ee 
2. The ployees. So the question is whether a 
inter- picketing by large numbers of people a 
perely tends to restrain or coerce employees — 
ickets by preventing them from entering or ae 
plant leaving the plant. It did im this case Si 
hts of the Board concluded, and the union Si 
old & 
long 
other 
plant 
eeting, 
r. Rice 
2622) 
block inform the public and other employees 
plant, of a labor dispute, this fact alone wil) {ict same unorga 
effect, not be enough to convince NLRB that ee 
ler the the union ts guilty of illegal coercion. 
If the pickets tell employees that ve 
B, the they are free to go through the picket a 
nion is line, and if nothing its done to belie is, 
 num- these assurances, NLRB is likely to 
g—but find that the picketing was entirely is 
, when within the law. Mass picketing is oe 
rfering illegal only where it is intended to be os 
> work used as a coercive measure to keep = 
. finds employees out of the plant. i 
e un- EXAMPLE: On several mornings roun union ft 
way during a strike, the number of pickets : 
ntering gathered around one entrance varied - 
from three to 20. NLRB’s General “a 
casions Counsel, in prosecuting a case against ac 
nd 18 this union, argued that it had en- aa 
trance » looking at the definitions of © 
mass picketing suggested by the legis- Hi 
ays in- lative history of the Labor Law, de- , 
s wer Ckled that it referred primarily to De 
m picketing where threats or violence 
: were employed. In the present case, = 
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union's argument that NLRB is with- 
out authority to issue a broad order 


Mass Picketing When Plant Is Closed 
“If a plant ts closed, and no em- 
ployees are at work, picketing in large 
numbers will probably not be regarded 
as timed at barring nonstrikers from 
the plant, and therefore will not be 
a violation of the Federal Labor Law. 
NLRB says picketing isn’t Mlega) 
merely because there are a large num- 
ber of pickets, but it ts fMllegal when 
the purpose or effect of the picketing 
is to bar nonstrikers from entering 
or leaving the plant. (Electrical Work- 


a 


around a group of pickets rather than 
line, NLRB is 


got in without any trouble. Other 
who 


nonstrikers, approached the 
plant with the first one, walked right 
through the strikers biccking the en- 
trance and no effort was made to stop 


The nonstriker who walked around 


she was not afraid—just preferred t 
walk around, instead of elbowing her 
way through as the others had done. 
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olen. The union wes ordered to cease the factory.” However, this crowd 

and desist, not only with respect to made no effort to hinder nonstrikers 

the mines involved, but anywhere in going to and from work in the plant. 

the geographical district under the Nonstrikers were called varioug un- c 
jurisdiction of the particular district complimentary names and were told, 

of the union involved. om one occasion, that those going to 

The US. Court of Appeals at Cin- work that day would not go to work 
@tymati enforced the Board’s order in the following day. This latter atate- 
this case. (NLRB vy. United Mine ment was made by unidentified indi- 
Workers—CA 6 (1952), 30 LRRM 2022) viduals. 

In a later case, the US. Court of The Board refused to rule that this 
Appeals at Philadelphia rejected a crowd constituted a mass picket line. 

were about the plant during the 
of this sort. If it’s shown that a union strike,” NLRB wrote, “there was no 
customarily uses coercive organizing mass picketing and no interference 
tactics, the court decided, the Board nd no attempt to interfere with in- 
may furbid a union to use these tech- gress or egresa at the plant. Under 
miques anywhere in its jurisdiction, the circumstances, the assemblage of 
not merely at companies that actually strikers cannot be said to have been 
file charges. (NLRB v. United Mine coercive.” (Perry Norvell Co. 8 
Workers—CA $ (1953), 31 LRRM 2353) WLRB No. 47 (1948), 23 LRRM 1061) 
Walking Around Pickets Not Evidence 
of Coercion F 
If pickets make no effort to biock 
entrance to a plant but, for per- 
sonal reasons, a nonstriker walks 
likely to consider this evidence that 
the picket line was coercing em- 
ployees. As long as the nonstriker 
could get through to the plant en- 
trance without any trouble, the picket 
line, in NLRB’s opinion, is not exercis- 
ers and Cory Corp., 84 NLRB No. 110 ing any coercive effect. 
(1949), 24 LRRM 1326) EXAMPLE: One nonstriker, ap- 
Presence of Crowd Not Same as Mass proaching the plant, saw a group of 
Picketing strikers standing in front of the en- 
trance. This worker walked around 
the group blocking the entrance and q 
during a strike does not neces- 
NLRB has ruled, that 
icketing is taking place. 
of the crowd is not by 
so long as nonstrikers 
m. 
the picket group was accused by them 
of being afraid to walk through. But 
The Board threw out the charge that 
the employee had been coerced. (Perry 
Norvell Co., 80 NLRB No. 47 (1948), 23 ie 
LRRM 1061) t 


ees 


28 


- 
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Picketing Where Violence Occurs 
POLICY GUIDE 
The general public, as well as a company, its employees and 
its customers, are entitled to protection against violence, prop- 
erty damage and breaches of the peace generally. For this 
reason, when picketing is accompanied by violence, the courts 
are more ready to listen to appeals for injunctions—at least 


against the violence. NLRB, too, can crack down on violent 
picketing which prevents nonstrikers from working. 


If you go to court for an injunction, however, you should be 
pretty sure management’s hands are clean. If there's evi- 
dence that management, directly or indirectly, had anything 
to do with starting the trouble, you probably won’t get your 
injunction; or you may be ordered to keep the peace yourself. 


POINTERS— 


> If violent picketing is calculated to create ‘an atmosphere 
of terror,” it doesn't matter to NLRB whether any non- 
strikers were actually kept from working. Violence neces- 
sarily tends to have that effect, so it’s illegal. 


> Violence against management officials or supervisors is ille- 
gal coercion of employees to NLRB, if the employees see it. 

>» If a strike is characterized by widespread violence, NLRB 
says, you can discharge not only the pickets who actually 
have a hand in the violence but also those who merely 
acquiesce in the misconduct. 


Viclence as Part of Picketing Strategy EXAMPLE: The Wisconsin Em- = 

When picketing Is marked by a Dlcyment Peace Act prohibits mas . 

steady stream of violence, the pickets picketing, interference with pubiie 

lose their immunity. The Supreme roads or the entrances to a company’s 

Court hes made clear that the con- Property, and the use of threats, in- oh 
stitutional guarantee of free speech timidation, force, or coercion in con- ue 

does not apply when pickets go ection with picketing. 1 

beyond advertising their side ef a Wheat of 

labor dispute and begin to use force used force to prevent delivery f 

entering or leaving emmpeny’s nonstriking employees, 

23 
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speech. Under its police 

state was said to have 
the right to prevent violent picketing. 
(Hotel & Restaurant Employees In- 
ternational Alliance y. Wisconsin Em- 
ployment Relations Board—-US Sup 
Ct No. 124 (1942), 10 LRRM 384» 


Vielence May Justify Complete Ban 
en Picketing 

Where picketing ts characterized by 
organized viol scale 


into its stores, trucks of a nonunion 
distributor were wrecked and burned, 
stores were set on fire and nonunion 


with its constitutional right of free 
speech. 


In support of its argument it point- 
ed to earlier decisions of the Supreme 
Court itself in which peaceful picket- 
ing by employees was said to be a 
constitutional right. 

The Supreme Court, however, said 
that this was a different story. Since 
the picketing was accompanied by 

violence on a large scale, 
the court said, the Illinois court was 
entitled to prohibit picketing of any 
kind. Under the circumstances, an 
order banning only violent picketing 
would not be sufficient, since the vio- 
lence had been part and parce! of the 
picketing in the past 

Here’s how the Court put it: “The 
Picketing in this case was set in @ 


erated by past violence would survive 
even though future picketing might 
be whally peaceful.” 

The Court cautioned however, “that 
the power to deny what otherwise 
would be lawful picketing derives 
from the power of the states to pre- 
vent future coercion. Right to free 
speech mm the future cannot be for- 
feited because of dissociated acts 
of past violence.” (Milk Wagon Driv- 
¥. Meadowmoor Dairies, Ine.—US 
SupCt No, 1 (1941), 7 LRRM 310) 
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to stop picketing. 
The Wisconsin Supreme Court up- 
held the Board’s order. It said that 
the state law did not prohibit peace- 
) ful picketing; but it gave the Em- 
ployment Relations Board power to 
prohibit violent picketing such as the 
picketing enjoined by the Board in 
this case. 
On appeal to the United States 
‘ Supreme Court, this decision was sus- | 
tained. The High Court said that as | 
long as the state law was not inter- | 
preted to prohibit peaceful picketing, | 
it did not deprive workers of their | 
hackeround of violence. In such @ 
setting it could justifiably be conelnd- 
ed that the momentum of fear gen- 
e courts may be justified in issuing ’ 
an order forbidding picketing of any 
kind. Such action is okay, the Su- 
preme Court has said, where the fear 
caused by past violence might be ex- 
pected to be carried forward even by 
peaceful picketing. 
EXAMPLE: In the course of a 
union dispute, a company suffered 
serious damage to its property from Inecidemtal Vielence im Counection | 
Pickets. Stench bombs were thrown with Pieketing 
When violence in connection with 
picketing is more or less ineidental, 
rather than an essential part of the 
distributors and those trading with ynion’s strategy, the courts are not 0 
them were threatened and beaten. Hkely to grant a blanket imjunction x 
The company asked an Illinois state § againgt all picketing. The usual prac 
court te enjoin the union from inter- tice is to issue an order prohibiting 0 
fering with its business. After @0- further acts of violence and, in sams x 
: ing through various lower state courts, cases, limiting the number of persom 0 
the case was finally decided by the g)iowed te picket at any one time. f 
was issued ordering union court injunction against Pieketing 
stop all picketing, peaceful as well as by 2 : 
violent. ite 
On appeal to the Supreme Court of com 
the United States, the unfon conceded state 
the state court’s right te prohibit vio- tion; at 
lent picketing; but ft argued that the u 
injunction prohibiting ali picketing. com tt 
both peaceful and violent, interfered and 


a 


they could not be deprived of 
right to picket peacefully. 
(Weyerhaeuser Timber Co. v. Lumber 
Workers—Wash SupCt 
LERM 745) 


Violent Picketing as Coercion Under 

Labor Law 

Picketing that breaks out into vio- 
lence, or which carries with it the 
threat of violence, will be considered 
in violation of the Federal Labor Law 
prohibition against interference with 
the right of employees to take part or 
not to take part in union activities. 

And, NLRB has ruled, it makes no 
difference whether the violent picket- 
ing has the effect of coercing non- 
strikers who wish to return to work, 
or whether it fails to have this effect 
and they do return to work. So long 
as the violent picketing, in. NLRB’s 
opinion, is calculated to create an 
“atmosphere of terror,” the picketing 
is illegal as coercion of nonstrikers, 
regardiess of what its actual effect 
may be. 

EXAMPLE: During a strike at 
one plant, pickets broke 443 windows 
within a space of a little over a month 

throwing stones, sticks, and other 
jects at them. The pickets also kept 
watchmen and maintenance men out 
of the plant, which prevented them 
getting the machinery and 
equipment into shape so that non- 
strikers who wished to continue 
working would be able to do so. 
About a month later, after a court 


they didn’t want to do 

illegal coercion, the Board hel 

_ Moreover, NLRB added, the illegal. 
ity of the union’s conduct didn’t de- 
pend on its effect. It was caleulated to 
create an atmosphere of terror 
keep the nonstrikers away: whether 
it succeeded or not waa immaterial, 
NLRB implied. 

The union tried to argue that the 
picketing was directed against the 
company, not the nonstriking em- 
ployees, and that there was no intent 
to coerce them in exercising their 
rights. But NLRB ruled that this 


Electric, Mfg. Co., 8 NLRB No. 23 
(1949), 24 LRRM 1221) 

EXAMPLE: During strike, a 
large crowd gathered outside the en- 
trance to the plant qn one particular 
day. The crowd was made. up of 
strikers, employees from other plants 
in the area, policemen who had been 
called out in special force that day, 
and onlookers who wanted to see 
what was up. 

When the first car carrying non- 
strikers approached the plant, the 
crowd surged into the driveway and 
blocked it. The police tried to clear 
& passage but the crowd kept on 
pushing into the driveway, en- 
couraged by union officials in their 
midst. The car stopped, backed up, 
made several further attempts, and 
finally got through. 

When the second car came in, the 
same events occurred. The crowd 
tried to block the car from going in 
by standing in front of it, and to push 
it back bodily. The police again tried 
to clear a path by pushing the crowd 
out of the way, and when the second 
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to Sve front of main entrance workers to get fm, and one of them 
was knocked Into the plant fence by 
eourt that there & regional official of the union. Fin- i 
oint- the pickets imprisoned a group é 
reme truction of property nor assault on of nonsirikers in the plant, and 
cket- persons. let ‘them ovt after a National 
be a The company appealed to the Wash- officer arrived on the sceme te discuss : 
ington Supreme Court, asking for @ the situation. ; 
said broader injunction which would pro- By all these actions, the Board . 
Since hibit all picketing. The court replied ruled, the union had interfered with e 
Sc as it co er circums t in uni tivi 
was In the absence of evidence of repeat- 
ed acts of violence on the part of the a 
| union members involved, the court a 
elnd- 
Leary! 
arvive a 
might 
made no difference, if the ultimate 
erives purpose of the picketing was to cre- Ag 
) pre- ate an aimosphere of terror. (North Sie 
» free 
for- 
acts 
Driv- 
DY 
had limited the number of pickets, 
the struck plant reopened and non- t 
strikers began to trickle back. The we 
union organized further picket lines 
that made it difficult for nonstriking he 
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Statements by Pickets 


POLICY GUIDE 


Whenever your plant is being picketed, you can expect to be 
on the receiving end of a good deal of name-calling and charges 
from the union that misrepresent the facts as you see them. 


if the statements are downright false or libelous, you'll have a 
pretty good chance of getting a state court to issue an injunc- 
tion against the univn—although not one that forbids all 
picketing. Possibly, you may be able to sue for libel or slander. 
But mere loose talk on the picket line is likely to be charged 
off as free speech. 


But if name-calling aimed at nonstrikers goes bevond the 
hounds of decency, NLRB is likely to consider such. state- 
ments in the same category as violence, justifying dismissal 
of the participants. Alsu, some siate courts have held that 
verbal abuse of nonstrikers may be enjoined, 


Answering pickets’ misrépresentations in kind may be pretty 
vadignified, but. you certainly have the right te eorreet mis- 
statements through the use of vour own right of free speech. 


Faise Statements May Be Halted 


Deliberately false statements made 
on the picket line or appearing on 
signe carried by pickets are not pro- 
tected by the constitutional guaran- 
tee of free speech, according to the 
Supreme Court. This means the state 
ces may issue orders forbidding 
sueh statements. 

But, the Court has said, a certain 
amount of loose talk on the picket 
Line lg more or less a natural adjunct 
of picketing, and does not justify the 
wsuance of an injunction. 

Moreover, even where clearly false 
statoments are made by pickets, the 
courts cannot go so far as to forbid 
pleketing altogether. 


RXAMPLE: A union picketed two 
restaurants in an attempt to urganize 
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them, despite the fact that the restau- 
fants were operated by their owners 
and emploved no outside help. 

Pickets carried banners saying that 
the restaurant owners were “unfair to 
organized labor.” They also told 
prospective customers that one res- 
taurant served bad food and that by 
patronizing the restaurants they were 
“aiding the cause of Fascism.” Pickets 
at the other restaurant toid customers 
a strike was coing on. 

A lower New York staie court 
granted an injunction prohibiiing all 
picketing at either restaurant. The 
state court treated the stateménts of 
the pickets as knowingly false, since 
there were no employees in the cafe- 
teria and the restaurant owners had 
not been unfair to organized labor. 
On these grounds the injunction was 
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upheld by the New York Court of 
Appeals. 

The US. Supreme Court set aside 
this injunction. Rea! falsification, it 
said, is not protected by the constitu- 
tional guarantee of free speech and, 
like picket-line violence, may be for- 
bidden by the state courts. here 
the pickets didn’t go that far. Ac- 
cording to the court, “to use loose 
language or undefined slogans that 
are part of the conventional give-and- 
take in our economic and political 
controversies—like ‘unfair’ or fascist’ 
—is not to falsify facts.” 
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on strike, when in fact none were. 
(Magill Bros., Inc. v. Building Service 
Employees—Calif SupCt (1942), 10 
LRRM 802; Stern-Fair v. Moving Pic- 
ture Operators—NY SupCt, Queens 
Cy (1955), 35 LRRM 2376) 

3. Where pickets placed “closed for 
business” signs over the 


$2 


A court decided that the signs were 
intended to give the idea that the 
store was unfair to labor were 


company’s 
strike, which they were not. So the 
signs were held unlawful. (Grossman 
v. MacDonaugh—NY SupCt, Kings Cy 
(1951), 28 LRRM 2602) 


| 
“open for business” sign. (Bell v. Rog- 
ers—OhioCtComPis, Summit Cy 
(1982), 30 LRRM 2731) 
True But Misleading Statements 
Even though true, statements made 
by pickets may be held unlawful if 
In any case, the Court went on, the they are intended to create a false 
injunction went too far in forbidding impression. 
all picketing. It has refused to per- EXAMPLE: One union picketed s 
mit total bans on picketing because store with signs carrying the follow- 
of isolated acts of violence, the Court ing message: “Knowison’s Is Non- 
noted; “still less can the right to Union By Vote of its Employees. This a 
picket itself be taken away merely be- Is Not a Strike. Local 583, Hotel & 
cause there may have been isolated Restaurant Employees Union, AFL 
incidents of abuse falling far short of Is Picketing To Organize Knowison’s 
violence occurring in the course of Employees.” All of this was true. 
that picketing.” (Cafeteria Employees However, certain words, such as “Non- 
Union v. Angelos—US SupCt No. 36 Union,” “Vote,” and “Not a Hl 
. (1943), 18 LRRM 633) appeared in very large type, HE 
other words, such as “Is Picketing 
False Statements Justifying Injune- 
red in very smal) type. 
Situations in which state courts 
have enjoined pickets’ statements as 
1. Despite Supreme Court’s 
cision in the Angelos case (above), thus unlawful. (Saperstein ~- 
where picket’ sata 
company was rea- 
soning seems to have been that the 
| term means unfriendly to labor and C@rried signs stating, ~ 
that accordingly there must be tangi- 
ble evidence justifying its use. . 
One court outlawed “unfair” signs By 
where there was no evidence that the . 
company had tried to prevent its 
employees from organizing. (Waring 
Enterprises v. Building Council—Pa 
CtComPis, Monroe Cy (1963), 32 
LRRM 2675) 
Another court held that the use of Pickets Calling Nonstrikers Names 
Names applied to nonstrikers by 
) striking employees on a picket line 
will generally be regarded by NLRB as 
protected by the “free ” clause 
: of the Federal Labor Law. But if the 
: names are obscene and indecent, and 
: tend to disrupt the peace, NLRB says 
3 
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the law affords no protection to the 
activity. 

EXAMPLE: A union called an eco- 
nomic strike at one company. During 
the trouble, strikers, who were close 
enough to be distinguished, yelled ob- 
scene words at employees working in- 
side the plant through open plant 
windows. The company fired a number 
of the strikers and later refused to 
reinstate them when they applied. 

NLRB upheld the company’s refusal 
to reinstate them. The Board decided 
that the language used by the strik- 
ers went beyond the limits of decency 
and was disruptive of industria) 
peace. Hence the activity was un- 
protected. ‘American Tool Works Co., 
116 NLRB No. 247 (1956), 39 LRRM 
1072) 
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nm 


A state court cai stop name-calling 
that’s likely to cause violence, the U.S. 
Supreme Court has ruled, even if the 
company is in interstate commerce. 

EXAMPLE: Sirikers at one plant 
calicd nonstrikers “scab.” “yellow 
scab,” “diriy scab,” ond the like. A 
state court enjoined the name-calling; 
such conduct, it reasoned, would pro- 
vok2 violence. 

The High Court pointed out that the 
plant was located in a crmmunity of 
4.000 people. This being so, it said. the 
state court was justified in concluding 
that the name-calling was likely to 
cause v.ctence. Hener okayed 
the injunetion. (Youncdahl v. Rain- 
fair. Inc.—US SupCt No. 11 (1957), 41 
LRRM 2169) 
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Place of Picketing 


POLICY GUIDE "i 


When the picketing of your plant is peaceful and for a legal 
purpose, usually there’s not much you can du about it. But 
when picketing spills over into areas which have no direct 
connection with the labor dispute involved, the victim of the 
picketing can sometimes get NLRB or the courts to take action 
against the union. 


Chief benchmark for the courts, in deciding whether to limit 
the area of picketing, is the rule of the U.S. Supreme Court 
that picketing can be confined to “the area of the industry 
where the labor dispute occurs.” This does not mean that 
the courts will limit picketing to‘a single gate of a single plant, 
but that innocent third parties are entitled to protection from 
labor disputes with which they have no concern. 


vrews 


Where picketing t: kes place often is a key factor in determin- 
ing whether an illegul secondary boycott is in progress. 


APPLICATION OF POLICY 


Picketing Confined te Scene of Dis- 
pute 


The Supreme Court has said that 
the states have a right to protect 
innocent third parties from the effects 
of picketing and to confine the scene 
of picketing to the place where the 
labor dispute actually takes place. 

In ome case a restaurant was pick- 
eted by a building trades union be- 
cause the owner of the restaurant 
was having another building—not 
connected in any way with the res- 
taurant—constructed by nonunion la- 
bor. The Supreme Court upheld an 
injunction ordering the union to 
etop picketing the restaurant. (Car- 
penters & Joiners v. Ritter's Cafe— 
mo No. 527 (1942), 10 LRRM 


One U. 8S. court of appeals has in- 
terpreted this High Court decision to 


mean that Congress has the power 
limit picketing to the premises of the 
company with which the union has 
the dispute. 

EXAMPLE: A company whose em- 
ployees were on strike hired an ind& 
pendent truck firm to take its finished 
products to a shipping terminal. The 
union followed the trucks to the terml- 
nal and put pickets around them. The 
terminal company’s employees refused 
to unload the trucks. 

NLRB's regional director asked 
an injunction against the picketing 
Although the union claimed that pick- 
eting was protected as an expressi@® 


of opinion, and so was privileged uf 


der the Federa] Labor Law, the cout 


held that picketing was more thal 
opinion; it was at ance a threat @ 
reprisal and a promise of benefit-4 
promise that “if you respect our pick# 
tine, we'll respect yours.” 
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ing any further inf 
strike. 
When this case 
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on the ground tha 
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the higher court 
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. that its decision 
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Threats to Picket 


A threat to picket your plant if you don’t play ball with the 
union may or may not be illegal, depending on the circum- 
stances of the case. Remember that there’s a difference be- 
tween doing something and threatening to do it; the fact that 
picketing for a certain purpose might be illegal doean’t neces- 
sarily mean that a union violates the Labor Law by telling you 


it may picket for that purpose. 


POINTERS— 


> if a union threatens to picket in order to get you to do 
something illegal, such as discriminate against employees 
who aren't union members, the threat is illegal in itself. 

> Don’t assume that a picketing threat is illegal merely be- 
cause the picketing, if if materialized, would be illegal. For 
instance, it’s illegal for a union to picket your plant to make 
vou stop doing business with another company; but if a 
union says it will picket unless you stop doing business with 
another firm, it’s not violating the law. 

> State courts may be tougher on unions in this respect than 
NLRH—aithough the states can’t ordinarily handle disputes 


affecting interstate commerce 


Threat of Picketing te Cause Em- 
ployer to Act Hiegally 


If it would be a violation of the 
Labor Law for a union to picket to 
cause a company to do something 
forbidden by the law, it is also illegal 
to threaten such picketing 

EXAMPLE: A union business agent 
called a contractor to get him to hire 
ufmion members in place of nonunion 
people who were on the contractor’s 
payroll. The contractor refused to 
anes the nonunion men and, re- 
fused to grant the union’s demand for 
“100% union comditions” on the job. 

In answer to this, the union threat- 
ened to picket a construction project 


APPLICATION OF POLICY 


of the contractor. When the enion 
actually began to picket, the case was 
taken to NLRB. 


The Board found that the unio 
had tried to force the contractor 
violate the Labor Law by discrim- 
inating in favor of the union and by 
recognizing the union although it 
had made no attempt to show that 
it represented the comtractor’s ém- 
ployees. Either one of these moves by 
a contractor would have been ille- 
gal, 


The Board decided that the union's 
attempt to cause the contractor 
violate the law was unlawful, and # 
the union's threat of such an attempt 
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Here, NLRB polated out, the threat 
was made to an employer. Therefore, 
the Labor Law didn’t apply in this in- 
stance. ‘Electrical Workers, AFL, and 
Samuel Langer,» 82 NLRB No. i132 


1949), 23 LRRM 1661) 


However: If a union warns that it 
will picket unless a company stops 
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doing business with another company, 
NLRB will probably look on the warn- 
ing as evidence that a strike exists for 
an illegal purpose if employees don't 
show up for work, even though the 
union doesn't officially call a strike, 
‘Denver Building Trades Council and 
Gouid & Preisner, 82 NLRB No. 137 
1949), 23 LRRM 1656) 
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Purposes of Picketing 


Where picketing is peaceful, your success in taking legal! action 
against the picketing union will usually depend on whether the 
purpose of the picketing is lega] or illegal. 

If the purpose of a strike is illegal, picketing in connection 
with the strike is illegal, too. Picketing may also be illegal 
where there is no immediate dispute bet ween the union and the 
employer being picketed. 


ILLEGAL PURPOSES INCLUDE THESE— 


> Picketing to enforce an unlawful closed shup. 


© Picketing to compel management to help the union in or- 
ganizing employees. (You can’t interfere with the rights 
of employees to join or not to join a union.) 

» Picketing to force management to join any union or em- 
ployer organization. 

> Picketing to force you to stop handling the products of, or 
doing business with, any other person. 

> Picketing by your employees to force another employer to 
recognize an uncertified union. 


» Picketing to force you to recognize a union where another 
union has already been certified by NLRB as bargaining 
agent for the same employees. 

> Picketing to force you to assign particular jobs to a par- 
ticular union—e jurisdictional dispute. (See p. 20-301) 

» Picketing to force you to pay for work not performed, er 

not to be performed. 
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Enforcing Demands on Primary Employer 


POLICY GUIDE 
Where the sole purpose of a union’s picketing is to put pres- 
sure on management to agree to its demands on wages, hours 
or working conditions, you usually wil! have little success in 
trying to get legal authorities to take action against the picket- 
ing. Peaceful picketing for a lawful purpose is generally re- 
garded as protected by the U.S. Constitution as an exercise of 
free speech. 

This does not mean that all of a union’s demands on manage- 
ment are legal, or that all picketing is protected against legal 
action. Where the picketing, even peaceful picketing, aims at 
achieving a purpose forbidden by law or public policy, the 
picketing can be restricted or forbidden. according to the US. 
Supreme Court. 

If your company operates entirely within a single state, you 
may be able to get a state-court injunction against picketing 
which violates state law or public policy. But if your com- 
pany’s business is interstate, you'll have a much harder time 
getting action from state courts. The Supreme Court has held 
that peaceful picketing in disputes affecting interstate com- 
merce ordinarily can’t be enjoined by state courts even though 
it violates state law. Interstate picketing is subject to regulation 


by state courts, apparently, only in exceptional cases—for ex- 
ample, if it is accompanied by violence or coercion or if it 
involves matters over which the states have been given juris- 
diction. 


POINTERS— 

Demands for “back-door” closed-shop vr union-security 
agreements generally are illegal. Unless the union is au- 
thorized to make a limited sort of union-shop agreement 
(see page 76:1), any enforcement of a compulsory union 
membership requirement is forbidden by the Labor Law. 


© Picketing for recognition by a minority union is illegal. 

> Picketing in pursuit of a “business dispute” is not protected 
against an injunction by the Norris-LaGuardia Act or simi- 
lar state laws. 

» Where picketing may have more than one purpose, if one 
of them ie illegal, NLRE or the courts may step in. 
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Picketing for Unlawful Purpose 

Bven peaceful picketing, when it 
aims to achieve an illegal purpose, can 
be restricted, according to the US. 
Supreme Court. Although “speech” 
is part of picketing, there is more 
to it than that, the Court points cut, 
and when there is an illegal purpose 
involved, the picketing can be con- 
trolied. (Gibomey v. Empire Ice & 
Storage Co.—US SupCt No. 182 (1949), 
23 LRRM 2505; Teamsters Union v. 
Hanke-—-US SupCt No. 882 (1950), 26 
LRRM 2076; Hughes v. Superior Court 
—US SupCt No. 61 (1950), 26 LRRM 
2072; Building Service Employees v. 
Gazzam—US SupCt No. 449 (1950), 26 
LRRM 2068) 

NLRB has adopted this theory of 
the Supreme Court’s in applying the 
restrictions of the Federal Labor Law 
to picketing. The Board holds that 


the free speech clause of the Law. 


LRRM 2660) 


If Both Lawfal & Unlawful Reasons 
Are Given fer Picketing 


PICKETING AND BOYCOTTS 
APPLICATION OF POLICY 


thed to a dispute over the demand for 
an ilega? unton security contract. 
Since one of the reasons behind the 
picketing was the demand for an tl- 
legal contract, NLRB called the pick- 


Council and Kogap Lumber Indus- 
tries, 96 NLRB No. 10 (1951), 28 LRRM 
1496) 


Union Daty to State That Reasen fer 
Picketing Has Changed 
If the reason for a union's picket- 
ing becomes unlawful under the Fed- 


picket for a new, lawful reason, then 
it must make the new reason 
Otherwise, the union may be 
cuilty of picketing for the 
unlawful reason. 

EXAMPLE: Some workers went out 
on strike to try to force a company to 
sign a contract. The 
Placed a number of the strikers. 
a while, another union signed up 
People working at the company 
won an election leading to certifica- 


and that the union’s 2 
withdraw the origina) reason for 
picketing when contacted by company 


ay 

eting unlawful and ordered the union 
to quit it. (Medford Bldg. Trades ne 
eral Labor Law but it continues to q oo" 
a 

protecting expression of “views, argu- er 
picketing for a purpose forbidden by ee 
the Law, even if peaceful. geal 
This ruling has been enforced in 
court. NLRB v. Denver Butiding tion by NLRB. a 
Trades Councilk—CA 10 (1951), 28 After the other union wes certified, ae = 
ee the picketing to win a contract became Bee. 
itlegal on the part of the frst union. oe 

effort to stop the picketing. Ee 

If just one unlawful motive is be- when charged with illegal picketing, ee 
pnd picketing, the picketiné the union claimed that, after the other 
lilegal, even though labor organization was certified, the 
may have some lawful reasons reason for the picketing was solely to ee 
picketing, too tell the public not to patronize the a 
EXAMPLE: A company turned company. However, the company ae 
down a union’s demand for a union pointed out that the union's placards See 
security contract, saying that the pro- complained about “strikebreakers,” 
posed agreement gave the union more en oe 
iW. ie 
The union said it did not consider men, and finally, a union officer had ‘ a3 3 
the Taft Act to be controlling in this signed an affidavit, in connection with A oe 
situation and began picketing theem- a court case, saying one reasan for a eee 
ployer, carrying signs that claimed the picketing was that the company ie cs 
Workers wererl’t being peid union had not signed a contract with the le Sa 
wages. The company then complained picketing union. 
to NLRB that the picketing was illegal To NLRB, this mae it appear that -_ 
and showld be stopped. the union was unlawfully picketing a 
NLRB observed that, while the un- to get a contract efter another uion ss 

lon had a right to picket in an effort had heen certified, especially since the | 
to raise wages, the picketing also wae union had made no open or direct ae 
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denial of the unlawful reason for 
picketing. So the union was ordered 
to quit picketing to secure a contract. 
(Retail Clerks and Western Auto Sup- 


A union that pickeis a company for 
recognition violates the Labor Law, 
NLRB has held, if it doesn’t represent 
a mejority af the employees. In the 
Board’s view, it makes no difference 
if a majority representative hasn’t 


EXAMPLE: A union continued to 
picket a company after losing an elec- 
tion among its employees. The com- 
pany compluincd to NLRB; the union’s 
abject was to obtain recognition, the 
company argued, and since it didnt 
represent a majority of the employees, 
its picketing amounted to unlawful 
coercion of employees. The union 
claimed its objcct was organization; 
but it also said the Labor Law banned 
recognition picketing only where an- 
other union had been certified. 

NLRB disagreed. It found that rec- 
ognition as exclusive bargaining agent 
was the aiin of the picketing This be- 
ing so, it reasoned, the pickcting was 
an unlawful attempt to force the com- 
pany to violate the law by foisting an 
unwanted union on its employees. In 
addition, it uniawfully coerced em- 
ployees in the exercise of their rights 
uncer the law, the Board said, because 
the work and pay of those employees 
who chose to continue working would 
be affectcd by any damage caused t 
the company’s business. (Curtis Broth- 
ers, Inc.. 119 NLRB No. 33 ‘1957), 41 
LRRM 1025) 


Picketing by Mimerity Union for 
Unioa Shep 3 


A union that pickets a firm to en 
force a wiiion-shop-contract demand 
vioiates the Labor Law, NLRB has 


principles of the Curtis Brothers deci- 
sion «see above). It reasoned that 
the picketing was an illecal attempt 
by the union to force the firm to dis- 
criminate against its em 
well as interfere with 
since a majority of them h 
thet they didn’t want the 
addition, according to the 
picketing legally coerced 
in the exercise of their rights 
the law. since any economic loss te 
firm would adversely affect their work 
opportunities and pay. (Machinists 
and Alloy Mfg. Co., 119 NLRB Ne. 8 
(1957), 41 LRRM 1068) 


Picketing in Vielatten of State Bight 
teo-Werk Law 


Peaceful picketing which vieintes 8 
state right-te-work law may te a 


zi 
if 


SREBESE 


ply, 98 NLRB No. 272 (1951) 27 LRRM 
1617) 
Picketing fer Closed Shop 
If a union pickets to try to force 
a company to grant a closed shop, or 
hire only union members, then the 
union’s picketing is illegal! and is not 
protected as “free speech,” according 
to NLRB. 
EXAMPLE: A contractor was using 
nonunion labor on his building proj- 
Bu: 
7 
Gu 
NLRB, the union argued that of | 
decisions of the U.S. Supreme con 
picketing was protected as ant 
speech” by the Constitution. Sta 
didn’t agree, pointing out that the Un 
High Court has held that picketing lab 
is something more ihan speech and jun 
can be restricted when it is under- pic 
taken for an unlawful purpose. E 
The same thing goes for the ruled, if it represents only a mimority unt 
protecting the expression of ‘ of the firm's employees. , am 
argument and opinion” in the The Board based this holding on the the 
Law, NLRB said. Since picketing is ow 
. more than “views, argument or opin- the 
fon,” its use to achieve an illega! ob- whe 
jective can be forbidden, the Board del: 
reasoned. And the union’s objective The 
was illegal—to cause the company to anc 
discriminate against nonmembers of mo 
the union. (Denver Building Traces 8 
Council and Henry Shore, 90 NLRB der 
No. 224 (1950), 26 LRRM 1382) ma 
Recognition Picketing by Minority ber 
Unien wo 
end 
am 
tha 


64 


(Bakery Saies 


union pointed out, forbids the 


labor dispute within the terms of the 
Norris-LaGuardia Act. That Act, the 


employment” and was —— a 
pute, the Court ruled. 


ruled. collect the money did not change a 
is no business controversy into a labor dis- 


: 
2 


a union violated 


| 
PI Ss 169 
to 
joined by a state court, was 
preme Court has decided. ed a boy 
one of the areas open to picketed 
the lation. deliveries 
in't Picketing te Ferce Employer 
my bids a union to strike or to en nets = 
or induce employees to quit urt. The 
order to force an employer ae 
a employed person to join a union oo 
employer organization. 
NLRB ruled that 
he this section of the law by picketing a cue 
company after three of its four part- aes 
be ners refused to comply with the se 
~ union’s demand that they become es 
te members. (Teamsters and Lakeview re 
Creamery Co, 107 NLRB No. 144 
hts (1963), 33 LRRM 1210) 
The provisions of the Norris-La- 
+ to Guardia Act do mot apply where the aes 
wnien is picketing to enforce the terms 
4 of a business transaction between the a 
P company employing union members ae 
and another employer, the United ce. 
for States Supreme Court has Bess 
Under these conditions, there ee 
labor dispute involved, and an in- eo 
junction may be issued to halt. the Drivers Local Union No. 33 v. Wagshal eS 
picketing. —US SupCt No, 225 (1948), 21] LRRM 
SXAMPLE: walt bakery employed 44!) 
union drivers service its customers, cee. 
among them delice Against Race 
ery products. 
owner objected to ed at s company’s hir- a. 
the products were de om 
te 
delivery or stop deliv ae 
The delicatessen did, ae 
more convenient 
Shortly thereafter, 
dent visited the Bes: 
manded immediate 
which he sald the ae 
bakery driver. The 
bakery, as she had in : es 
The check was 
enion, with a letter rs of the federal courts te te: 
amount was owed to tions in labor disputes. ae 
accepted. unton : A group organized for ae: 
that the owner stop ent of the Negro race re- 3 
Ronunion articles of company te employ 
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Negro clerks in its stores In propor- 
tion to the nun:ber of Negroes patron- 
izing the stores. [i asked the store lo 
hire Negroes, up to this proportion, as 
vacancies occurred in the norma) 
turnover of employees. 

When the company refused, the 
yroup picketed the stores, peacefully 
The pickets carried signs, which said 
in part: “Do Your Part! Buy Where 
You Can Work; No Negroes Employed 
Here...” 

When the company sued for an tn- 
junction against the picketing, a fed- 
era} district court held that the Nor- 
ris-LaGuardia Act did not apply to the 
case, because there was no “labor dls- 
aa involved. It issued an injunc- 


The U.S Supreme Court, however, 
held that the lower court was wrong, 
and the requirements of the Norris- 
LaGuardia Act should be met be- 
fore any injunction could be tssued. 
A dispute over hiring on the basis 
of race is just as much a “labor dis- 
pute” as an argument over terms and 
conditions of employment, the High 
Court pointed cut. (New Negro Alli- 
ance v. Sanitary Grocery Co.--US Sup 
Ct No. 511 (1938), 2 LRRM 592) 


Political Demonstration 


Even thuugh the advertised purpose 
of picketing may be political—such as 


a demonstration agatnst the Federal 
Labor Law-—-if NLRB finds that one 
of the purposes, or an effect, of the 
picketing is to bar nonstrikers from 
a plant where a union has a dispute 
with the company, the union will 
probably be found guilty of coercion. 


Such picketing, NLRB says, ts not 
protected as an expression of views, 
argument, or opinion. 


EXAMPLE: During a strike, about 
1,500 or 2,000 people took part in a 
“Taft-Hartley Demonstration” in front 
of the plant. The demonstration 
lasted about 50 minutes before it was 
broken up and dispersed by police. 


While the demonstration was going 
on, NLRB found, the entrance to the 
plant was blocked at the time when 
employees normally reported for work, 

When charged with coercing em- 
ployees tn thetr right to stay out of 
the strike, the union argued that the 
purpose was a protest against the 
Federal Labor Law and the manage- 
ment’s use of it. NLRB thought dif- 
ferently. 

No matter what the purpose, the 
demonstration involved support of the 
strike. It kept nonstrikers out of the 
plant. and was therefore coercion for 
which the union was _ responsible, 
NLRB held. (Electrical Workers and 
Cory Corp., 84 NLRB No. 110 (1949) 
24 LRRM 1326) 


| 
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Organization of Employees 


POLICY GUIDE 


Even though none of your employees are union members, you 
may not have much success in getting legal action against a 
union which is picketing to persuade them to join. 


However, if you can show that the union is trying to enlist 
the company’s assistance in putting pressure on employees 
te join, you will probably have better luck, since management 
is forbidden to influence employees to join, as well as not to 


join, a union. 


Picketing by Union Which Dees Net 
Represent Employees 
The fact that there ts no dispute 


peaceful picketing, 
point of view. (AFL v. Swing—US Sup 
Ct No. 56 (1941), 7 LRRM 307) 


The same ruling has been made 
under the Federal Labor Law by 
NLRB. Picketing fs part of the right 
of free speech, and there ts nothing 
in the law, NLRB has ruled, which 
prevents a union from presenting ar- 


4 
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m- pickets were not employees of the a 
of beauty shop, they obviously had an a 
he interest in its organization. And, ac- — . 
he between @ company and its em- cording to the court, they had a right ae 
Be~ ployees won’t be enough to justify ‘to try to persuade others, by means of it 
an injunction against peaceful picket- 
| ing if the picketing is part of a ety: 
ne union’s campaign to organize the — 
company’s employees. Even though 
employees join unanimously with 
- management in asking the court to ore 
a stop the picketing, the Supreme Court ie 
9 of the United States says that the —o 
advertise its side case by peace- uments by picketing desig 
ful picketing. suade employees of a pl 
EXAMPLE: A union of beauty the unfon Such a 
parior workers tried unsuccessfully to Board’s opinion, is not t - 
organize employees of an Iijinols shop. “coercion” that the Labo Bo: 
refused to join and laws. See 
to deal with the EXAMPLE: A union set a a 
stationed pickets in ine outside a store he 
tion from the Mitnois ting, according to NLRB, 
all picketing be- duce the employees of this business 
no dispute between to join the union; it was the eo 
and its employees. union shop doing this type : 

Court of the United in the area. A charge was eee 

allow the injunction the company that this organizational 

absence of a dispute picketing was illegal coercion of the ae 

and his employees, employees in this store. The Hi 

court, did not deprive guarantees employees the po Fe 
of their constitutional take part. or not to take part, a 
speech. Although the 


the 


The signs carried by the 
bore these legends: “This job 


Although most of the al 


tion cards and handbilis to anyone 


who wanted them. 
subcontractor. 1 


: 
i 


or Construction Trades Council for 


in 


of the purpose of organizing workers. 
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ourself. Join 
ronize ee the picket 
Organize and 
Therefore, the picketing was noth- 
ting more than an expression of the 
union’s opinion, and as such protected organize for 
by the Labor Law. (Carpenters & rs and con- 
Joiners and Watson's Specialty Store, L. craft un- 
80 NLRB No. 91 (1948), 23 LRRM ding & Con- 
1102) 
Organizational Picketing at Common 
Site 
Organizational picketing at a site 
where a number of companies are 
working is likely to be consid 
legal if the picket signs do 
clear which of the companies 
picketed, with the result tha 
ployees of neutral companie 
work. 
EXAMPLE: A building trades 
ell decided to launch an org 
drive among employees on building 
Members of 
about the 
e not told whe 
they were give 
vice, or instructi 
t themselves whe 
way. 
the projects 
titled “Helpful 
told them 
the 
te patrol 
and to carry 
were given 
to hand out authoriza- 
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Pieketing to Get Employer to Violate 
State Law or Policy 
NOTE: Subsequent to this dect- 
sion, the U.S. Supreme Court held 
that state court, under most cir- 
cumstances, are without authority 
to enjoin peaceful picketing tn dis- 
putes which affect interstate com- 
merce (see above). Hence the rul- 
ing below appears to be applicable 
only in cases where interstate com- 
merce is not - 


If a state’s law or policy forbids 
an employer to put pressure on his 
employees to join a union, picketing 
by a union Ww get a company to co- 
erce its employees in this way can be 
forbidden by the state courts, accord- 
ing to the US. Supreme Court. 


EXAMPLE: A union picketed a 
hotel as “unfair” because it refused 
to sign a closed-shop contract which 
would require its employees to join 
the union. The employees had, up to 
that point, refused to join, although 


The state courts issued an tnjunc- 
tion against the picketing for such a 
purpose. The state’s “Little Norris- 
LaGuardia Act”, although designed to 
curb the use of injunctions against 
legitimate union activity, proclaimed 
that employees have the right td be 


US. Supreme Court. Although the 
union argued that on the basis of 


held that while picketing involves 
speech, it is something more. “This 


.87689 O—59——12 


attempts to get an to vio- 
late this policy, the High Court said. 
“Abuse by workers or organizations of 
workers of the declared public policy 
of such an Act (the state’s Little 
Norris-LaGuardia Act) !s no more to 
be condoned than violations of pro- 
hibitions against judicial interference 
with certain activities of the workers,” 
the Court stated. (Building Service 


Union v. Gazzam, 26 LRRM 2068—US 
Supct) 


Company as Innocent Bystander in 

Union Picketing 

NOTE; Subsequent to this dect- 
sion, the U.S. Supreme Court heid 
that state courts, under most cir- 
cumstances, are without authority 
to enjoin peaceful picketing in dis- 
putes which affect interstate com- 
merce ‘see above). Hence the rul- 
ing below appears to be applicable 
only in cases where interstate com- 
merce is not involved. 

In some situations a company may 
get an injunction against 
picketing of its property if the picket- 
ing is intended solely to force the 
company to. take sides in a dispute in 
which it has no direct interest. 

The Supreme Court of the United 
States has said that the states have 
a right to protect innocent third 
parties from the effects of picketing 

to the place where the labor 
depute actually takes place. 

EXAMPLE: The owner of a re- 
taurant arranged with a contractor to 
erect a building. Other than the fact 
that they were both owned by the 
same man, there was no connection 
between the building and the restau- 
rant. There was no indication that 


on the restaurant business. 
The contract for construction of the 
building said nothing about the labor 
to be used. The contractor employed 
only non-union carpenters and paint- 


the building would be used later in 
carrying 


and 
ou? 
‘oin 
for 
on- 
un- 
1 to the employer had given the union op- 3 
portunity to persuade them to do so. _ 
free of coercion from employers. The 
State Supreme Court held that pick- a 
eting to force an employer to violate i 
this state policy could be forbidden by a 
earlier Supreme Court decisions that = 
picketing was protected as free speech  . 
by the U.S. Constitution, the Court os. 
court has not hestitated to uphold 
a state’s restraint of acts and conduct = * 
which are am abuse of the right to -— 
rather than meane of ers. 
and truthful picketing,” the Court The local carpenters union threw ee. 
said. @ picket line around the construc- fs 
And since the state had declared Its tion project. At the same time, it ae 
palicy that employees were entitled picketed the restaurant in an effort — 
be free from the coercion, interfer- to force the owner to require the con- ee 
ence or restraint of the employers of tractor to hire union labor. All the ee 
labor, it had a right to put a stop to restaurant employees were organised a 
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in a union of their own and there was 
no dispute between them and the res- 
taurant owner. 


Nevertheless, the restaurant em- 
ployees observed the carpenters’ picket 
line and another union of truck driv- 
ers refused to make deliveries to the 
restaurant because of the picketing. 
As a resul:, the restaurant’s business 
fell of 60 percent. The picketing was 
conducted by two men and was en- 
tirely peaceful. 


The restaurant owner obtained an 
injunction against the pickets in the 
state court. The tnjunction applied 
only to picketing and boycott of 
the restaurant and did not affect the 
carpenters’ right to picket the con.. 
struction project. which was the 
scene of the actual dispute. 


The Supreme Court upheld this in- 
junction over the union's protest that 
it violated the right of free speech 
The state, said the court, was not 
attempting to interfere with freedom 
of speech: its purpose was merely to 
confine the picketing to the scene of 
the labor dispute and protect neutral 
parties—in this case the restaurant 
owner—from the consequences of dis- 
putes with which they have no con- 
nection. (Carpenters and Joiners 
Union vy. Ritter’s Cafe, 16 LRRM 511— 


direct interest in the dispute 


The ruling would not apply, 
example, in a jurisdictional dispute 


between two unions over the right 
to represent some of the company's 
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when a union pickets its property 
in the course of an organizational 
campaign—even though the union 

has po. been able w sign up 4 

single member among the com- 

pany’s employees 

However: If there ts a loeica) rea- 
son for a union's picketing the com- 
pany's property even though ‘here t 
no dispute between the com an’ and 
its emplovees, the Supreme Court |s 
not likely to allow any interference: 
with the picketing. 

EXNAMPLE: instead distriout 
ing their products theniselves. some 
New York bakeries sold thein tu tide. 
pendent peddlers. These peddiecrs wld 
the products to small retainers and 
kept the difference between tne cust 
and the price they cou: get frum re- 
tail stores. 


A union of bakery truck d!iv rs w- 
came alarmed at the growth of this 
peddling system, which -‘:reatened 
to drive down their wages and de- 
stroy the working standards tue union 
had built up over the course of years. 
The union tried w get the pecdiers 
to work only six days a 
of seven and employ a relie! diver 
on the seventh day, paying him the 
Two peddlers refused te 


To put pressure on the peddlers, the 
union picketed the bakertes selling 
products to them. The pickets car- 
ried placards with the names of the 
peddlers and the request that the 
hire a union relief man and spread 
work. The picketing was ai ali times 
peaceful and did not interfere with 
the bakeries’ business. 

The Mew York state courts issued 
an injunetion barring the nicketing 
even though it was peaceful, on the 
technical ground that no lebor disnue 
existed: employees of the bakeries 
were not involved and the peddlers 
were under no obligation to hire anj- 
body to help them. The Supreme 
Court brushed aside this point, which 
was solely a matter of state law, and 
dismissed the injunctions on const 
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- Supreme Court have made it clear et 
that the ruling above appifes only at 
under unusual circumstances in 
which neither the company being eet: 
peketed' nor ie employees bas any 
who ¥ 
The 
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own employees. Although the com- a 
i Ppeny might well argue that under “y, 
: the Labor Law it can have no in- ieoye 
terest in its employees’ choice of You 
t union representatives, the dispute your ¢ 
; would obviously be one involving for a 
i the representation of the cam- aes 
pany’s employees and one which “Con 
directly affected the company, even tutional grounds. omen 
though it technically had no inter- The union had a right to public ditions 
est in ite outcome. fon no 
Similarly, a company not be picketing; the Supreme Court 
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okay organiza 
picketing at a construction site even 
though an incidental effect of the 
picketing is to induce and persuade 
employees of neutral companies to 
quit work. 

EXAMPLE: When a building trades 
counct] decided to launch an organ- 
izing drive among employees on build- 
ing projects, it sought legal advice. 
Thereafter, members of the affiliated 


. unions were told about the campaign, 


but they were not told when it would 
start, and they were given no direc- 
tlons, advice or instructions on how 
to conduct themselves when the drive 
sot under way. 

Pickets on the projects were given 
a card entitled “Helpful Hints For 
Pickets” which told them that they 
were to organize the unorganized, 
that they were to patrol the premises 
peacefully and to carry at all times 
the signs which were given them, and 
that they were to hand out authoriza- 
tion cards and handbills to anyone 
who wanted them. 

The signs carried by the pickets 
bore these legends: “This job is being 
picketed by Baltimore Building & 
Construction Trades Council for the 
purpose of organizing workers. 

“Your boss is organized; doctors and 


are organized; why not you? 
You can’t bargain by yourself. Join 


now. timore Building & Con- 
struction Trades Council.” 


The effect or the picketing was that 
most of the already-unionized em- 
ployees on the projects refused to 
cross the picket lines. For this reason, 
an NLRB trial examiner heid the un- 
ion guilty of conducting a secondary 
boycott. 

The Board, though, overruled this 
finding. Where a number of employ- 
ers are working at the same site, it 
said, picketing is legal unless the un- 
ion, through its signs or conduct, in- 
dicates that the dispute extends be- 
yond the primary employer and there- 
by seeks the support of employees of 
neutral companies. Since the union 
in this case took no such action. the 
picketing was lawful, NLRB held. 
(Bldg. Trades Council, 34 LRRM 1258) 

On the basis of this decision, the 
executive council of AFL's Building 
Trades Department advised local 
councils to follow these suggestions in 
conducting organizational picketing: 

1. Consult with local attorneys. 


2. Study the council’s constitution 
and bylaws and strike out any provi- 
sion which calls for concerted action 
on the part of affiliated unions in re- 
specting picket Itnes. 

3. Advise locals affiliated with the 
eouncil to eliminate constitutional 
provisions dealing with the levying 
¢ fines on members who cross picket 

4. Be sure that there is no agree- 
ment among the local unions to re- 
spect an organizational picket line 
and that no instructions are issued to 
members on this point. 

5. Instruet union members to an- 
swer questions about the picket line 
by merely telling workers to use their 
own judgment. 

6. Follow the course of action used 
in the Baltimore case, using signs 
which state that the picketing is for 
organizational purposes only. 

7. Give written instructions to the 
Pickets in line with those used in the 
Baltimore case. 

8. Use printed authorization cards, 
tn the usual form, and tell the pickets 
to give them only to workers who ask 
for them. 

9. Under no circumstances ask for 
recognition or discuss any phase of 
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because they moved around from store 
nal to store. About the only way it could a 
Jon reach them was by picketing the bak- "i 
4 eries selling them the goods they ped- sit 
dled. 
Since the picketing was peaceful and ee 
there was no indication it would lead as 
be: w violence, the union was said to have Ws 
yi a right to pteket the bakeries in order ee 
cae to inform the public of its dispute with Se 
tbe peddiers. (Bakery and Pastry 
Kus Drivers and Helpers v. Wohl, 10 LRRM = 
507-—US SupCt) 
Organizational Picketing At Construc- 
ome tion Site 
uid 
and 
ned 
de- 
ars, 
iver 
the 
d te 
your craft union now. See the picket i 
for authorization card. Organize and a 
have security. 
nets security, better wages, hours and con- an 
ourt. 


176 


the organizational campaign with an 
employer. 

10. Delete from constitutions and 
bylaws, as well as from contracts. any 
illegal union security provisions since 
these may be used as a basis for de- 
claring the picketing ii!cgal. (Supple- 
mental Report of AFL's Building 
Trades Executive Council on Organ- 
izing the Unorganized, Building and 
Trades Bulletin, October 

) 


Picketing Against NLRB Certification 

Picketing a plant where a rival 
union is certified is likely to be con- 
sidered an illegal strike against cer- 
tification by NLRB even if the picket- 
ing union hasn’t made a formal de- 
mand for recognition. 


EXAMPLE: As part of a campaign 
to organize employees of automobile 
dealers, a Teamsters local picketed a 
dealer whose employees were already 
represented by AFL's Auio Workers. 
The dealer’s employees stayed on the 
job but employees of other companirs 
refused to cross the picket line. 

The Board found the picke in 
violation of the section of the Taft 
Act which prohibits forcing an em- 
ployer to recognize a union when 
another union has already been cer- 
tified as bargaining agent for his em- 
ployees. The union’s argument that 
the picketing was legal since the unton 
hadn’t demanded recognition was re- 
jected. Considering the union’s drive 
to organize other employers in the 
same business, the Board ruled that 
a demand for recognition was implicit 
in the picketing and ordered the un- 
fon to quit. (Teamsters’ 
jon Chevrolet Co., 28 LRRM 1620) 


M@#) However: A federal district court 
turned down NLRB’s request for an in- 
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junction against 
union at a 


though its ultimate purpose was t 
obtain ition, because the union 
hadn’t induced or encouraged the bak- 


the bakery’s products. 


EXAMPLE: A union picketed 4 
bakery, where an independent union 
was certified, with signs asking con- 
sumers not to buy the bakery’s prod- 
ucts. The signs also stated that the 
company’s employees had refused to 
join Local 50 of AFL’s Bakery & Con- 
fectionery Workers and that working 
conditions at the company were below 
Local 50 standards. 


NLRB asked for an injunction 
agaimst the picketing on the ground 
that its purpose was to compel the 
company to recognize Local 50. The 
court conceded that the ultimate ob 
ject of the picketing was recognition, 
but this fact, in the court's view, 
wasn't enough to make the activily 
illegal. 


There was no evidence, the couft 
pointed out, that the union had in 
duced the bakery’s employees to quit 
work or that it had persuaded em- 
ployees of other companies not ™ 
handle the bakery’s products. As far 
as the court could see, the picketing 
merely caused the company some “jus- 
tiflable irritation” and gave a couple 
of union members some fresh air and 
exercise. The Board had to 
establish a violation of the law, the 
court conciuded, and an injunction 
wasn’t warranted. (Douds v. Bakery 
& Confectionery Workers—USDC SNY 
(1955), 35 LRRM ——) 


~ 
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ry where an inde- 
pendent union had been certified. The 
court held the picketing lawful, even je 
ery’s employees to strike or employees 
; of other companies to refuse to handle 
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POLICY GUIDE 
If a union pickets your plant to get you to stop doing business 
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PICKETING 


Enforcement of Boycotts: Seeondary Picketing 


A great deal may depend, however, on whether you are deal- 
ing with the other company at “arms length”, or whether your 


two companies are so closely related as to be one entity for 
purposes of the Law. In such a case, NLRB may rule that the 


it stop doing business with you, you may have a case against 
union is within its rights. 


with another company, or pickets another company to make 
the union under the Federa] Laber Law. 
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EXAMPLE: A 
an Mmjunction to turer sold its machines 
tributor or wholesaler 


chase, the customer 


users without the 
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ihe 


d made paymen 


independent firms that 

pair work for the 
ustomers, and NLRB ruled 
picketing was illegal. a 


the legislative his- 


the law, the court decided that 


te 


sn employe and his employees.” 
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othe 
strik 
to p 
perf 
loses 
ern The spectior and cour 
year; for fixed | 
company provided repair service 
the phrase on machines on which the warranty 
When. a union representing me 
who did repair work calleda 
the ethan the company told customers write 
states that ng service to take their work note: 
fect the firms, which ceuld be located any 
the Supreme Court ulting the yee directory; spec’ 
States has held that mpany said f would reimbure Font, 
ing is of the righ customers for work done under service fied 
part the te speech and warranty contracts. theit 
guaranteed by the Constitution. The union set up picket lines at tien 
After studying re Faith 
tory o panys § fear 
this at the ment 
apply 
“was e company ha men 
himself had no interest.” Senator rectly to two of the independents, the trica 
Taft said it was meant to protect “a Board found no evidence that any 2219) 
third person who is wholly uncon- understanding existed between them 
company. Since it 
tl calls to the independ- 
gy strike-bound work 
stomers and since the 
r suggested to a cus- 
use the services of 8 
m, NLRB concluded that 
mt firms were neutrals 
. also ruled that picketing 
e company’s customefs 
Where the picketing took 
npioyees 
that the picketing o ees of other tenants @ 
not be enjoined. (1 and by deliverymen, 
tan Architects, 21 that it tempt 
SNY) custome 
Where Customers refuse type- 
Transfer Work : (Elec- 
Firms that take No. 57 
mally performed by 
won't be conside 
take the initiative ir 
by the striking wx the 
| secondary boycott, pany seeks to plant 
economic impactof a strike 
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other firms to perform its services, the 
striking union properly can attempt 
to prevent those services from being 
performed, the court ruled. A company 
loses the protection of the law, in the 
court’s opinion, if it knowingly does 
work which would otherwise be done 
by the striking employees af a primary 
employer, where this work is paid for 
by the primary employer under an ar- 
rangement devised by him to meet his 
contractual obligations. 

As for the picketing of the type- 
writer company’s customers, the court 
noted that there was no evidence that 
any of the customer’s employees re- 
spected the picket lines. In fact, repre- 
sentatives of the picketed firms testi- 
fied that they weren’t concerned that 
their employees would take any ac- 
tion in connection with their dealings 
with the typewriter firm; their only 
fear was possible public embarrass- 
ment. Under these circumstances, the 
court saw no reason to hold the union 
in violation of the law. (NLRB v. Elec- 
trical Workers—CA 2 (1955), 37 LRRM 
2219) 


Relation of Company and Subcon- 
tractor 

While a bovcott extended to a piant 
where the struck company has con- 
tracted work may be tegal, if the 
struck company and the one doing 
work for it are allies (see itern above), 
NLRB has ruled that the ordinary 
contracting relationship does not turn 
one company into an ally of another 
during a strike. 

As a result, if a whion tries to get 
employees in the contracting plant to 
refuse to work on the struck com- 
pany’s job, the union, NLRB has ruled, 
is guilty of violating the Labor Law 
against secondary boy- 


EXAMPLE: One company in the 
metal plating busines customarily 
contracted out a certain type of work 
a larger plant. Employees in both 
Plants were organized by the same 
tnion. When the union and the first 
Cmpany, Company A, could not agree 
08 @ contract, the union walked out on 
strtke. Nevertheless, Company A kept 
08 Operating and continued to send 
out work to be processed at the other 


plant, Company B. 
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Several months after the strike had 
started, the union asked Company B 
not to process any more work for Com- 
pany A. The purpose, said the union, 
was to bring pressure to bear on Com- 
pany A. Company B complied with 
this request for a time, but then 
changed its mind and accepted a new 
order from Company A. 

However, the employees assigned the 
work refused to do it, on the ground 
that the union had ordered them not 
to work on Company A's jobs. Com- 
pany B took no action against the 
employees, but filed a charge with 
NLRB against the striking union. 

In defending its action, the union 
based itself mainly on the Metropoli- 
tan Architects case (see above), 
claiming the two plants had become 
“allies” for the purposes of the law. 

NLRB disagreed. All Company B 
was trying to do was to maintain its 
normal business relationship with 
Company A. Company A did not give 
Company B work that, but for the 
strike, it would have been doing it- 
self; it was merely assigning it work 
that tt would have contracted out even 
without the strike. Therefore, tt could 
not be said, the Board found, that 
Company B, in accepting the work. 
was having the same effect on Com- 
pany A as if the latter had hired 
strikebreakers to do the work. 


of the law. 


“pull workers off the job” of a con- 
tractor merely because a subcontrac- 
tor refuses to employ union labor. In 
a series of three decisions handed 
down on the same day, the Court 
ruled that the enforcement of such 
a boycott comes squarely within the 
restrictions laid down by Congress. 


= 
ae 

Further, the Board pointed out, ee 

Company A did not, as in the case eae 

above, actually have the power of an a 
employer over the workers at Com- fe 

pany B doing its job. For these rea- ao: 

sons, NLRB found the two cases dif- 3h sas 

— ferent, and held the union in violation es 
(Metal Polishers Union. 

AFL. and Climax Machinery Co., 25 ae 

LRRM 1052) 

The US. Supreme Court has. made ss 

it pretty clear that building trades a 

unions cannot under the Labor Law yee 
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A construction com- 
pany contracted to build a house and 
did part of the work with its own em- 

. The electrical work, however, 
was subcontracted to another em- 
ployer, and the carpentry work to still 
another. The electrical subcontrac- 
tor had a standing dispute with the 
AFL Electrical Workers Union, and he 
employed two nonunion electricians 
on the job. Before their work was 
completed, the Electrical Union's 
business agent visited the job and in- 
formed the carpentry subcontractor 
and his employees that the electrical 
work was being done by nonunion 
men. He also picketed the job with a 
sign: “This job unfair to organized 
labor: IBEW 501 AFL.” The carpentry 
subcontractor and his men thereupon 
left the project. 

The union’s business agent then 
telephoned the contractor and told 
him that if he did not replace the 
electrical subcontractor, he wouldn't 
get any skilled labor to finish the 
work. The contractor explained this 
to the subcontractor, who agreed to 
step aside to let a union subcontrac- 
tor take over. But he filed a charge 

against the union with NLRB. 

Overruling its trial examiner, NLRB 
held that the union had violated the 
secondary boycott provisions of the 
law, and this decision was upheld by 
the U. S. Supreme Court. (Electrical 
Workers, AFL, Local 501 v. NLRB, 28 
LRRM 2113—US SupCt) (See also 
NLRB v. Denver Building and Con- 
struction Trades Counci!], 28 LRRM 
2108; and Carpenters & Joiners, Local 
14, AFL v. NLRB, 28 LRRM 2117) 


though an incidental effect of such 
picketing is to tnduce and persuade 
employees of neutral companies to 
step work. 
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rectly affected by the policy of 
company being picketed 

legalize the picketing, the 

ruled, if one of its purposes 

the company from doing business with 
other companies. 

Such secondary boycott picketing 
ig Outlawed by the Federa) Labor Law, 
the court said. 

EXAMPLE; An AFL union. had 
contract with an association of dealers 
that installed and serviced cigarette 
machines in the New York and New 
Jersey area. Another dealer, however, 
who did not belong to this association, 
and whose machines were serviced by 
employees belonging to a CIO union, 
began to make inroads among the 
taverns furnished by the association, 
This meant a loss in revenue to mem- 
bers of the AFL union. 

As a result, taverns and other stores 
that agreed to install machines sery- 
tced by the dealer employing CIO men 
were picketed by the AFL union 
Charges were filed against the union, 
and NLRB went to the U S. District 
Court for Southern New York for a 
preliminary injunction. to stop the 


picketing while the charges were being 
processed 


The union defended itself on two 
main grounds: (1) that the picketing 
was peaceful and protected as free 
speech, and (2) that it was primary, 
not secondary picketing. The second 
argument is the more important, since 
peacefu) picketing, If part of a .set- 
ondary boycott, has been ruled not 
to be protected “as free speech as & 
result of the Federal Labor Law. The 
question, then, ts whether this picket 
ing was primary or secondary. 

The union argued that was 
mary because the economic interes 
of its members were directly affected 
by the action of the tavern owners 
installing machines not serviced 
AFL men. Also. the union argued that 
the tavern owners had violated com 
tracts with members of the associa 
tion whose employees were AFL met. 

The court ruled, though, that te 
purpose of the strike was to influenc 
the tavern owners to stop doing busi 
ness with the dealer who didn’t em 
ploy AFL men. This purpose was cal- 
ried by the picketing, 


Feuer 


|| 
/ Hewever: NLRB may okay picketing 
of a construction site which is purely 
organizational in character even 
Distinction SGetween Primary and 
Secondary Picketing 
The distinction between primary 
i and secondary picketing, in the opin- 
ton of one Federal District Court, does 
not depend on whether the union, by 
ig picketing. is helping the economic in- 
: terests of its members. The fact that 
earnings of union members are di- 


act that this secondary boycott 

on for an economic objec- 
make it legal, the court 
the contracts referred to 
e union were between the tavern 


that it has a dispute with only one of 
a number of employers working at the 
same site can’t escape an unfair-prac- 
tice finding by merely correcting the 

According to NLRB, the union 
must “disengage the neutrals, by un- 
mistakable and unambiguous meas- 
ures” from the scope of the picketing. 


EXAMPLE: When a union which 
had a dispute with 2a subcontractor 
on a construction project picketed 


The Board found the picketing un- 
lawful, both before and after the 
signs were changed. The union, it 
said, was under no obligation to per- 


concluded. (Painters, AFL, #4 
LRRM 1530) 
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that the company has a right to relief 
when a rival union pickets the com- 
pany’s customers in an effort to dig- 
suade them from dealing with the 
company. 

The right of free speech, says the 
court, does not give a union which has 
lost an election among employees the 
right to picket a place where the com- 
pany’s product is delivered, merely be- 
cause the employees who deliver the 
product belong to another union, Nor 
does it give the losing union the right 
to advertise the company’s product as 
“unfair to organized labor.” 


EXAMPLE: tnan election in which 
an AFL union and an independent 
unton competed for the right to rep- 
resent a petroleum company’s truck 
drivers, the independent union won 
and was certified as bargaining agent. 

One of the company’s biggest cus- 
Lomers was & construction firm which 
operated under contract with AFL 
building trades unions. After the AFL 
union lost the election at the petrole- 
um company, it notified the construc- 
tion firm not to accept delivery of 
gasoline from the petroleum company 
uniess the delivery men were AFL 
members. Otherwise, it said, a picket 
line would be thrown around the con- 
struction work and the construction 
firm’s employees would be called out 
on strike. 

When the construction firm refused 
to accede to this demand and accepted 
delivery of gasoline by drivers who be- 
longed to the independent union, the 
AFL union set up a picket line, adver- 
tising that the gasoline used on the 
construction project was “unfair to 
organized labor.” The construction 
firm's employees refused to cross the 
picket line. 


With its operations at a a 
the construction firm yielded, 
the petroleum company, and notified 
it that it would accept no more deliv- 
erfes of gasoline uniess AFL truck 
drivers were . employed. 


The petroleum company went to a 
New York State court and obtained an 
ijunction prohibiting the AFL union 
from picketing the construction com- 
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wef had the effect of making It difficult ae 
has for the owners to get supplies. Em- ie 
stop «of companies making deliv- 
with on were turned back by the picket 
Low, Was ¢ 3 
alerts owners and the association; they were 
rette not agreements to which the union ee 
New § was a party. The injunction as issued : 
ever, (Douds v. Confectionery Union. 24 ae 
nion, | Correcting Unlawful Picket Signs 

the A union which has been picketing eS 
tion. with signs which don’t make it clear ee 
nem- 
nion. 
ion, 
striet 
for 
the 
MMM signs stating that the “job” ae 
1 two was unfair, employees of other con- ae 
ceting tractors respected the picket line. ee 
» free Later the union changed the signs Rig, 
to state that the subcontractor was ay 
unfair. 
stade workers to cross its picket line, Be 

but it did have to make it clear that oe 
the picketing was no longer directed — 
against the neutral employers. Simply 2 

for the “this job” fell short of in- i 

forming employees that the scope of eee 
the picketing had been narrowed, - 

Picketing of Company’s Customers by " 

Rival Union 
When a company 1s operating under 
contract with a union which has been % 
certified as the bargaining represent- co 
ative of its employees and whose ma- pany and carrying signs to the effect | 

jority among employees has not been that its gasoline was unfair to or- ae" 
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The New York Court ruled that: 

1. There was no labor dispute in- 
volved, since the petroleum company 
was opera.ring under a contract with 
the independeni union and the tinde- 
pendent’s right .o represent the em- 
ployees was not questioned. 

2. Since the company wa’ buund by 
taw to deal with the independent 
union, Which had demonstrated a 
Majority among *mployees, the pivk- 
eting interfered with the company’s 
‘egal obligations. 

3. There was no basis for the pickets’ 
advertising that the petroleum: com- 
pany’s products were unfair to or- 
ganized tabor, since no claim was 
made that they were non-union prod- 
ucts. «Gulf Oil Corp. v. International 
Brotherhood of Teamsters, 16 LRRM 
855—NY SupCt) 


NOTE: Presumably the court 
would not have granted an injunc- 
tion against the union if its picket- 
ing had been directed against the 
petroleum company itself, rather 
than its customer. The U.S. Supreme 
Court has upheld the right of a 
union to picket @ company even 
though none of the company’s em- 
ployees are members of that union 
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and there ts no dispute over wages, 
hours, and working conditions be- 
tween the company and its empioy- 
ees. 


Peaceful Picketing Illegai in Second. 
ary Strike 


Where one of the purposes of picket- 
ing is to get employees to quit work ip 
order to force a company to stop doing 
ousiness with another company, the 
picketing will be considered by NLRB 
to be a violation of the Federa! Labor 
Law. 

This Board ruling has veen upheld 
by the U. S. Supreme Court. The 
right of free speech, the Court said 
doesn’t operate to permit a union w& 
carry On an illegal secondary boycott 
by peaceful picketing. ‘Electrica 
Workers, AFL v. NLRB, 23 LRRM 2113 
—US SupCt) 

EXAMPLE: A union which wm 
unable to get a contract from a pre- 
fabricated housing manufacturer 
picketed not only the manufacturer 
but one of his customers as well—a 
company erecting prefabricated 
houses 


Charged with a violation of the Le 
bor Law’s ban on “secondary boy- 
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speech” sections of the Labor Law and 
the US. Constitution. 


NLRB’s majority held that the 
union’s picket line had violated the 
Law because it was aimed.at “inducing 
and encouraging” employees of the 
contractor to stop handling the pre- 
fabricator’s products. Such a stop- 
page would be a secondary strike, 
which is against the law. And the 
Labor Law’s free speech provisions 
don't give the unions the right to 
picket in support of a secondary strike 
or boycott. (Carpenters and Joiners, 
AFL and Wadsworth Bidg. Co. 23 
LRRM 1403.) 


NOTE: In another case, the Board 
said that any picketing for a pur- 
pose which violates the Labor Law 
is illegal. Here, the union had no 
contract with the company, showed 


ahead with picketing to get the 
company to hire union members 
for certain jobs. This would have 
been illegal discrimination on the 
part of the company in favor of 
union members. The Board said 


this picketing to get the company 


to break the law was illegal. ‘Long- 

shoremen and Warebousemen, CIO 

and Juneau Spruce Ccrp., 26 LRRM 

1382) 

EXAMP!E: Union carpenters work- 
ing in a department store were called 
off the job by their union when the 
company contracted for major altera- 
tions in the store with a contractor 
who employed non-union carpenters. 
The store management thereupon 
filed charges of Labor Law violation 
against the union, since the Law 
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by the free speech clause of the law, 
the Board said. (Local 1796, Carpen- 
ters, AFL, and Montgomery Fair Co., 


illegal activity under the Labor La 
according to NLRB. Even though this 
product picketing is peaceful at all 
times, the Board has held that Con- 
gress, in passing the Federal Labor 
Law, did not intend to protect peace- 
ful picketing as part of the right of 
free speech where the picketing was 
tied up with a boycott attempt. 
EXAMPLE: A company whose em- 
ployees were on strike hired an inde- 
pendent truck firm to take its finished 
products to a shipping terminal. The 
union followed the trucks to the ter- 
minal and put pickets around them. 
The terminal company’s employees 
refused to unload the trucks. 
The picketing union was 
with a viviation of the Labor Law 
by getting the terminal employees 
to boycott the company’s products. 
When this case eame before the 
Board, the union argued that the pick- 
eting was peacefui at all times, and 
therefore protected by the right of 
free speech. The Board's Trial Exam- 
imer agreed with this conclusion, and 
held that the picketing was permis- 
sible unless it could be shown that 
there was some threat of force or 
punishment tied up with the refusal 
of the terminal company employees 
to handle the products that were be- 
ing struck. The Board, however, did 
not agree with the conclusion. 
Basing ttself on the same reasoning 
as in the Wadsworth case (see above), 
NLRB held that it made no difference 
whether this particular type of picket- 
Ing was peaceful) or violent. The fact 
remained that tt resulted in a boycott 


| | = 
cotts,” the mnion argued thet its pick- ‘ae 
sting was protected by the “free 
Goods” 
Picketing a company’s products, for Bee, 

| the purpose of making one company es \ 
- stop doing business with another, is 
said, 
mn. to 
Tical 
2113 
was 
turer no evidence of representing the i. 
vurer employees. Nevertheless, it went a. 
cated 
> La- 
makes it Mlegal for a union to strike " 4 
in order to foree a company to stop 
doing business with another company. es 
was peaceful, it was protected by of the company’s goods by the ter- - 
= right of free speech and was not minal employees, and therefore one of P. 
Violation of the Law. its purposes was to make one company - 
NLRB upbeld the company. The stop doing business with another. oe 
| secondary boycott section of the Labor § For this reason, NLRB said, the es 
Law is specifically aimed at the type picketing was illegal under the Labor a 
of pieketing which the union carried Law. Picketing of this kind, NLRB = 
i tn this case, and is not protected held, was not meant to be protected 9 
. 


as free speech under the law. (Seal- 
right Pacific, Ltd., 23 LRRM 1572) 


Similarly: The U.S. Court of Appeals 
at San Francisco says that picketing 
is more than free speech; it is at once 
a threat of reprisal or 2 promise of 
benefit. Therefore, if picketing is used 
for a purpose banned by the Labor 
Law, it can be forbidtien by a court 
injunction on application from NLRB. 


This ruling was made when NLRB’s 
Regional Director asked for an injunc- 
tion in the case above. The court held 
that the picketing of a company’s 
goods was a violation of the “second- 
ary boycott” section of the law, be- 
cause it was an attempt to make the 
shipping terminal company stop doing 
business with the struck company. 
Congress has the power, the court said, 
to limit the use of labor’s economic 
weaporis, such as picketing, to prem- 
ises of the company where the dispute 
fs in progress. (Paper Converters. 
AFL, vy. LeBaron, 23 LRRM 2145—CA 9) 


Boycott Picketing As Violation Of No- 
Strike Contraet 


A territorial court has ruted 
that a union violated a contract ban- 
ning strikes and slowdowns by plac- 
ing a picket on the company’s prem- 
ises to protest the company’s dealings 
with one of its suppliers. 

The court rejected the union’s argu- 
ment that the contract didn’t prohibit 
it from refusing to handle “hot” or 
“struck” goods. During contract ne- 
gotiations, the court noted, the com- 
pany had specifically rejected the 
union's demand for a hot cargo clause. 
In the court’s vieW, the union had 
breached its contract by picketing 
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EXAMPLE: After unsuccessfully 
attempting to get a company’s em- 
ployees to join it, a union picketed 
the store as unfair to the union. 

Among the tribunals to which the 
company appealed was the local state 
court, asking an injunction against 
the union, on the ground that it had 
no right to picket where it had no 
members and had nv prospects of get- 
ting any. 

When the case reached the state 
Supreme Court, the company’s appeal 
was turned down. Under decisions 
the U. S. Supreme Court, peaceful 
picketing is lawful, even when there's 
no “labor dispute,” the court said. 
(Ira A. Watson v. Wilson (AFL Car- 
penters}, 22 LRRM 212i—Tenn Sup 
Ct) 


When this case came before NLRB, 
the Board agreed with the Tennessee 
court that peaceful picketing for the 
purpose of telling customers not to 
patronize a store ts not illegal. The 
Board ruled under the Labor Law, of 
course, while the court had used 
earlier Supreme Court decisions a 
precedents, (Carpenters and Joiners, 
AFL and Watson’s Specialty Store, 2 
LRRM 1102) 


Boycott Picketing 2s Violation of State 
Anti-Trust Law 


Since a state can, according to the 
US. Supreme Court, apply anti-trust 
laws to combinations of workers a 
well as businessmen who conspire # 
restrain freedom of trade, picketing 
which is aimed at inducing a company 
to join a conspiracy In violation of & 
state law can be enjoined, according 
to the U.S. Supreme Court. Even 
peaceful picketing almed at such a 
illegal purpose is not protected as free 
speech, the Court says. 


EXAMPLE: A union which wa 


facturers in the city to ref 
ice to peddlers who wouldn't 
union, 


When one fice company re 
grant the union’s request, the 
picketed the plant. Drivers for 85 
cent of the company’s customers 
fused to cross the picket line. 
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the company. The court issued an in- 
junction forbidding the union to 
picket, molest, or interfere with the 
(Dairymen’s Assn. v. Teamsters Local, trying 
Picketing Shep as Unfair 
Peaceful picketing which ts for the 
purpose of persuading potential cus- 
tomers not to patronize a company 
where no union members are em- 
ployed is protected as free speech and 
: cannot be forbidden by a court, ac- 
; cording to the Tennessee Supreme 
Court. 
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company’s business was cut drastically 
as @ result. 

The company asked, and got, an in- 
junction against the picketing on the 
ground that the boycott of the non- 
union peddlers was a violation of the 
state anti-trust law. If it agreed with 
the union's demand, the company said, 
it would be violating the law along 
with the union. 

The US. Supreme Court upheld the 
injunction on the ground that (1) the 
states have the right to apply anti- 
trust laws to “combinations of work- 
ers” as Well as businessmen who re- 
strain freedom of trade, and (2) even 
peaceful picketing can be forbidden 
when it is an inseparable part of an 
attempted violation of the law. 


The only purpose of the union’s 
picketing in this case, the High Court 
said, was to compel the company to 
Stop selline ice to nonunion peddiers. 
All of the union’s activities—their 
powerful group of orzanizcd drivers, 
their patrolling, their picket line 
warning union men not to cross at 
peril] of losing union membership, 
their publicizing—-all added up to an 
integrated “course of conduct” which 
violated the law. 


The freedom of speech protected by 
the U.S. Constitution doesn't extend 
wo speech which is part of a violation 
of criminal law, the Court said. 
‘Giboney v. Empire Ice and Storage 
Co.. 23 LRRM 2505—US SupCt) 


When Picketing Is Appeal to Public 


A union's pickcting a store where 
another bargaining representative has 
been certified isn’t neces-arily ilieeal, 
according to the "S. District Court 
for Northern California, even though 
the Labor Law forbids “inducing or 
encouraging” the employees of any 

‘ing a company egard an 
NLRB certification. 
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In the court’s view, however, picket- 
ing that is primarily an appeal to the 
public, rather than an inducement of 
eniployees to strike, may be legal even 
under such circumstances. 

EXAMPLE: A union asked a com- 
pany to sign a contract, although it 
failed to prove or claim that it repre- 
sented a majority of employees. The 
company refused, and the union began 
picketing the store with “unfair to 
organized labor and the AFL” signs. 

Meanwhile, an individual in the 
store filed a petition for an NLRB elec- 
tion, and this individual was elected 
barcainine agent for the employees 
and certified by NLRB. As a result, the 
union switched its picketing signs to 
read that the store didn’t employ AFL 
clerks under AFE conditions. How- 
ever, the picketing continued as be- 
fore, and the company filed charges 
under the Labor Law. 

According to management, the 
union was violating the Lahor Law 
because, by the picketing, it was in- 
cu-ing or encouraging employees to 
strike for the purpose of forcing the 
company to bargain with the AFL 
union, even though another bargain- 
ing agent had been certified for the 
store. NLRB agreed with this argu- 
ment and asked the Northern Cali- 
fornia court for an injunction to stop 
the picketing. 

The court, however, accepted the 
union's argument that the picket signs 
were intended for the public, to guard 
union members and their employers 
from oenfair competition by the 
picketed store. There was no evidence, 
said the court, that the union intended 
to induce the store’s employees to do 
anything. 

Under these circumstances, the 
court turned down the Board’s re< 
guest for an injunction. (Brown Vv. 
Retail Salesmen’s Union, 26 LRRM 
2225—USDC NCal) 
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Observance of Picket Lines 


Do employees have the right to observe picket lines? The 
answer, so far as management is concerned, may depend en 
your contract with the union, or on whether the purpose for 
which the picket line was set up was legal or illegal. 


YOU CAN— 


® Discharge or discipline employees who refuse to cross a 
picket line set up at your company in the course of an illegal 
or unprotected strike. NLRB has decided that employees 
who support such strikes, like the strikers themselves, lose 
their rights under the law. 


® Fire an employee covered by a no-strike contract who refuses 
to perform duties which require him to cross a picket line at 
another company, according to the U. S. Supreme Court. 
NERB has gone even farther. Even in the absence of a no- 
strike contract, it says, you can fire an employee who refuses 
to cross a picket line at another plant as long as the dis- 
charge is made in the interest of efficient operations and 
isn’t motivated by a desire to interfere with union activities. 

POINTERS— 

» The question of whether nonstriking employees can respect a 
picket line is not yet settled. The U.S. Court of Appeals at 
Chicago says they’re not “strikers” and can be disciplined 
for refusing to cross a picket line; the U.S. Court of Appeals 


at New Orleans thinks that discipline of nonstrikers under _ 


these circumstances amounts to illegal discrimination. 


» If one union sets up a picket line for an illegal purpose, ob- 
servance of the picket line by another union may be a viola- 
tion of the Federal Labor Law. 
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the:strike from the outset. (Pacific 
Telephone Co., 107 NLRB No. 301 
(1954), 33 LRRM 1433) 


Observance of Illegal Picket Line 


If one union has established a picket 
line for a purpose forbidden by the 
Federal Labor Law, and a second 
union instructs its members not to 
eross it, the second union, like the 
first, may be found gullty of violating 
the Labor Law. 

Nor does it make any difference, 
NLRB has ruled, whether the second 
union ts aware that the first union’s 
strike is Wegal. Even if there ls no 
evidence that the second union had 
such knowledge, the Board has held 
that in aiding illegal picketing the 
second union itself also violates the 
law. 

EXAMPLE: When a delivery com- 
pany refused to grant recognition, a 
union—never certified by NLRB— 
started to picket. It also put pickets 
around a store which rented the de- 
livery company’s trucks. The store's 
drivers belonged to another local of 
the same international] union. 


Members of the second local, em- 


helping the first local. 
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Refusal te Cross Picket Line at Em- 
ployee’s Own Plant 

One federal court has ruled that an 
employee who refuses to cross a picket 
line placed around his plant by a un- 
ion of which he’s not a member is 
not engaging in a strike. Therefore, 
he doesn’t get the law’s protection of 
strikers, and can be demoted for his 
refusal to croas the line. 

The court ruled that the refusal to 
cross the line, to have the protection 
of the law, must be for the purpose 
of winning Immediate gains for the 
person refusiug, not just for the pur- 
pose of supporting unionism in gen- 
eral, and not for the purpose of help- 
ing a nearby union in the hope that 
the help will eventually be paid back 
in kind. (NLRB v. Illinois Bell Teie- 
phone Co.—CA 7 (1951), 28 LRRM 
2079; review denied US SupCt No. 249 
(1951), 289 LRRM 2111) 


However: Another U.S. Court of Ap- 
peals ruled differently where employ- 
ees in one department of a plant, not 
represented by any union, refused 
to cross a picket line put around 
their place of work by a union rep- 
resenting workers in another depart- 
ment of the plant. 


The company reinstated most of the 
workers to their positions in the non- 
struck department when they offered 
to return to work. But two workers, 
known by management to be leaders 
in a previous attempt to unionize the 
workers in the nonstruck depart- 
ment, were turned down when they 
asked to go back. They charged be- 
fore NLRB that the company had un- 
lawfully discriminated against them 
because of their legal union activities. 


Other acts of the company, accord- 
ing to NLRB, showed that the em- 
Ployees were refused reinstatement 
because of their leadership among 
employees in their own rte me 
because of their previous attempts to 
unionize employees, and because of 
their participation in the strike of 
the union to which they didn’t belong. 
NLRB called this unlawful discrim- 
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striking union—the local on strike 
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LEB Teamsters and Howland Dry Goods Oo., 
_— & NLRB No. 181 (1949), 246 LRRM 1513) i 
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hadn’t entered into a conspiracy by 
agreeing to such clauses. Finally, the 
court backed up a lower court’s con- 
clusion that the union wasn’t guilty 
of conducting a secondary boycott 
since it appeared that it was not tire 


union but the violence at the struck 
plant that persuaded the carriers’ 
employees not to cross the picket 
lines. (Meier & Pohimann Furniture 
Co. v. Gibbons—CA 8 (1956':, 38 
LRRM 2533) 
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7. THE BOYCOTT 


By Harry A. Millis and Royal E. Montgomery 


{In: Organized Labor, New York, McGraw Hill, 1945. pp. 581-599] 


The word “boycott” has been given different meanings by the 
courts and by different writers.’ me have described it in concrete 
terms but have declared it to be impossible of accurate definition; 
others have defined it in different ways. Perhaps the most useful 
definition for the lay reader is that given by Adams and Sumner: 
“The boycott, as used in modern labor — may be defined as a 
combination to suspend dealings with another party, and to persuade 
or coerce others to suspend dealings, in order to force this party to 
comply with some demand, or to punish him for noncompliance in 
the past.” The main defect in this definition is that it runs too 
much in personal terms. One type of boycott is that of nonunion 
materials where the — element may be entirely absent. But this 
type, sometimes called a “producers’ boycott,” really consists of a 
strike against nonunion materials. 

By means of the ordinary strike the union attempts to withdraw 
the employer’s supply of labor and thus bring pressure to bear upon 
him by rendering it impossible for him to continue his business until 
an agreement is reached. By means of the personal boycott, the union 
to curtail the demand for the product or service 
and thus, through a contraction of demand, injure his business. By 
means of the boycott of nonunion materials, the union attempts to 
limit the market to union firms, the primary object being to ex- 
tend organization and to protect collective bargaining. 

While in many countries the union boycott has found little accept- 
ance by trade unions it has been used most extensively in the United 
States.* It was employed as early as in the 1830's in the Baltimore 
hat trade and now and then during the next four decades. It was dur- 
ing the 1880’s, however, that its use became widespread. Frequently 
it was levied with little reason and in many cases spread beyond rea- 
sonable limits. Such radical use and the multiplicity of boycotts be- 
came sources of weakness in the labor movement. This weakness ‘and 
the restrictive rulings of the courts finally led to attempts by both 
the Knights of Labor and the American Federation of Labor to bring 
the levy of boycotts under control. The procedure adopted by the 
A.F. of L., and imposed by it upon its city central bodies, was to refer 
requests for endorsements of boycotts to an appropriate committee for 
investigation and to attempt to secure adjustment of the grievances. 


+For a comprehensive listing of the various (and frequently irreconcilable) definitions, 
= _— Stacey Oakes, The Law of Organized Labor and Industrial Conflicta (1927), PP 


2 Thomas S. Adams and Helen L. Sumner, Labor Problems (1905), pp. 196-197. 

*Full accounts of the boycott are to be found in Harry W. Laidler, Boycotts and the 
Labor Struggle (1914) and Leo Wolman, The Boycott in American Trade Unions, Johns 
Hopkins University studies, Series 34 (1916). 


194 


Fu 
of 
anc 
dou 
rest 
fac’ 
bee: 
I 
ent 
siot 
one 
oth 
thr 
sect 
aga 
wri 
boy 
in 
pat 
viz. 
dist 
bet 
twe 
the 
hav 
the 
T 
its: 
is ¢ 
ete. 
nes 
pri 
or t 
to v 
be « 
to) 
tha 
tise 
par 
up¢ 
boy 
effe 
of | 
} 71 
q 
| in 
‘I 
5] 
Visex 


PICKETING AND BOYCOTTS 195 


Further negotiation frequently proved successful. Only in the event 
of failure to adjust a grievance, was a central body allowed to endorse 
and assist in the spreading of a boycott. This procedure had the 
double effect of greatly reducing the number of loca] boycotts and 
restricting the number of those without adequate cause. The greatest 
factor making for more conservative use of the boycott, however, has 
been the common and statute law. , 

Labor boycotts, as has been indicated, have been classified in differ- 
ent ways. Witte makes the useful distinction, implied in our discus- 
sion above, between “customers’” and “workers’” boycotts.* The 
one is “a collective refusal to purchase boycotted commodities,” the 
other “a refusal to work upon or with boycotted materials” carried out 
through strikes or threat of strike. Laidler has spoken of primary 
secondary, and tertiary boycotts on the basis of whom they are levie 
against in the chain of persons. The classification made by another 
writer is into the label, the unfair list, the primary, and the seconda 
boycott... It may be said, however, that the label, unless demanded 
in connection with materials, is not a boycott at all but an appeal for 
patronage, and that the unfair list is just what the name indicates, 
viz., a means of calling attention to and spreading a boycott. The 
distinction made by the courts, when a distinction is made at all, is 
between primary and secondary boycotts.* The line of distinction be- 
tween the two has not, however, always been the same. For example, 
the Supreme Court of the United States and most of the state courts 
have regarded the workers’ boycott of materials as a secondary, while 
the New York courts regard it as a primary boycott. 

The primary or simple boycott is one in which the aggrieved party 
resolves not to patronize a firm or firms or its product and appeals to 
its friends to withhold their patronage. The usual secondary boycott 
is one in which, in addition to the above, coercion, loss of business, 
ete., are resorted to or threatened to cause third parties to sever busi- 
ness relations. For example, in a well-known Los Angeles case the 
printers, on strike, resolved not to purchase copies of the newspaper 
or to insert advertisements in it and appealed to the “friends of labor” 
to withhold their patronage from the aggrieving publisher. As would 
be expected, the measure was quite ineffective. Later on, in an effort 
to make the union’s action effective, its represeftatives demanded 
that stores and patent-medicine manufacturers withdraw their adver- 
tisements under threat of boycott. With attempted coercion of third 
parties the boycott took on the secondary or “compound” form, based 
upon coercion, intimidation, or threat of loss of business. Primary 
boycotts of restaurants, stores, barbershops, and the like, may be 
effective, but these are exceptional cases. Most boycotts have tie 
of the secondary or compound type, for the union must secure the 
on of patronage of “third parties” if the boycott is to be 
eliective. 

The legality of the boycott, under the common law, has depended 
pe (1) the lawfulness of the object in view, and (2). the lawfulness 
of the means employed. The courts have not all viewed the matter 
In the same way, but, with very few exceptions, they have held the 


4 E. E. Witte, The Government in Labor Disputes, p. 38. 
Frank T. Carlton, History and Problems of Organized Labor (3911). Bs 167, Ina re- 
Vised edition (1920), however, the label Cheappeared from the list (P. 180). 
metimes the word “compound” is u interchangeably with “secondary.” 
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secondary boycott, as described above, to be malicious and unlawful, 
The reasons assigned for this view are that by threat and coercion 
a third party is deprived of his right to patronize whom he pleases 
and/or that a breach of contract is induced. In only a few states 
have the courts approved of secondary boycotts generally.’ 

A very important form of boycott is found in the refusal of union 
men to work on nonunion materials or on materials handled by non- 
union workmen. Refusal to work on nonunion materials has _ been 
of frequent occurrence in many trades but most strikingly in building 
construction. As to the lawfulness of this type of my ak the courts 
have been divided. In most jurisdictions they have declared it to be 
unlawful on the grounds already noted, viz., that it interferes with 
the business rights of third parties or involves breach of contract.’ 
In other jurisdictions, however, the courts have refused to grant 
restraining orders in such cases, because they have accepted the view 
that the working groups concerned had a common interest suchas 
has now been recognized in the Norris-La Guardia Act. In Cali- 
fornia, years ago, the Supreme Court ruled that it was not unlawful 
for the members of a union to refuse to use materials provided by 
an aggrieving firm, even though breach of contract was involved? 
Similar rulings have been made by the supreme courts of North 
Carolina and New York.’ Indeed, the New York courts have gone 
far in legalizing the secondary boycott. For not only have they 
sanctioned the boycott, say, of nonunion lumber by carpenters who 
claim jurisdiction over miltins as well as construction work," the 
have also sanctioned the boycott by building tradesmen of materia 
because serviced by nonunion teamsters*? and by dock workers of 
freight because hauled by nonunion drivers."* 

Very frequently unions have advertised the product or products of 
wn aggrieving firm as “unfair” and have attempted to persuade. or 
coerce consumers to withhold their patronage. In recent years, picket- 
ing dealers in the product or products in question has furnished 
oceasion for court decisions, the most interesting of which is that in 
Goldfinger v. Feintuch»* Here, the union had not succeeded in 
organizing the poorly paid workers of a New York firm manufactur: 
ing the “Ukor” meat products. It therefore began to picket the retail 
distributors of these products—but. not the entire business of these 
stores. After the manufacturer had failed to secure an order restrain- 
ing this picketing, a distributor, one Goldfinger, tried to do so, He 


7 The California Supreme Court has held that trade unions have a legal right to carry 
on either primary or secondary boycotts. P. M. Liase, et al. v. Local Union No. 31, Cook, 
Waiters and Waitresses et al., 2 Cal. (2d) 312 (1935). 

% Of the numerous decisions, the following may be cited: Mears Slayton Lumber Com- 
pany vy. United Brotherhood of Carpenters and Joiners, 156 Il. “oF 827 (1910) ; Anderson 
& Lind Manufacturing Company v. Carpenters’ District Council, 308 Ill. 488 (1923): 
Stearns Lumber | v. Howlett, 260 Mass. 45 (1927) ; Lohse Patent Door 
Fuelle, 215 Mo, 421 (1908) ; Pacific Typesetting Company v. International Typographic 
Union, 125 Wash. 273 (1923). 

® Parkinson Company v. Building Trades Council, 154 Cal. 581 (1908). 

” State v. Van Pelt, 136 N.C. 683 (1904),; Bossert v. Dhuy, 221 N.Y. 342 (1917) ; Newton 
Co. v. Erickson, 126 N.Y.S. 949 (1911) affirmed in 129 N.Y.S. 1111 (1911) and in 221 N.Y. 
632 (1917) ; Aeolian Co. vy. Fischer, 27 Fed. (2d) 560 (1928). 

41This in New York is regarded as a primary boycott. A leading case in New York i 
Bossert v. Dhuy, 221 N.Y. 342 (1917). 

2 Willeon & Adams Co. v. Pearce, 264 N.Y. 521 pete. 

% New York Lumber Trade Association v. Lacey, 269 N.Y. 595 (1935). See also Reardon 
713 (1919), and Reardon v. International Mercantile Marine Co., 178 

( 

“It was said several years ago that only four cases of picketing of a distributor of 
“unfair” manufacturers’ products had been found in rted cases outside of the State of 
New York, International Juridical Association Monthly Bulletin, vol. 6 (1938), p. 8% 
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was denied relief.” The New York Court of Appeals, in unholding 
the denial of relief, said : “Within the limits of peaceful picketing . . . 
picketing may be carried on not only against the manufacturer but 
against a non-union product sold by one in unity of interest with the 
manufacturer who is in the same business for profit. Where a manu- 
facturer pays less than union wages both it and the retailers who sell 
its products are in a position to undersell competitors who pay the 
higher scale, and this may result in an unfair reduction of the wages 
of union members. ... Where the manufacturer disposes of the 
product through retailers in unity of interest with it, unless the union 
may follow the product to the place where it is sold and peacefully ask 
the public to refrain from purchasing it, the union would be deprived 
of ~ fair and proper means of bringing its plea to the attention of the 
miblic.” ** 

In this case the boycott prosecuted was regarded as a primary boy- 
cott for only the “Ukor” meats were advertised as unfair. Of 
course the picketing would probably injure other parts of the distribu- 
tor’s business, but the boycott was not compounded, as it frequent] 
has been, by extension to the entire business. Had it been so extended, 
the court was careful to state in its opinion, it would have been un- 
lawful. In line with this observation, in Canepa v. “John Doe,” in 
which a dealer, ignorant of the situation, had bought a neon sign 
from a firm having labor difficulties and had had his entire business 
boyeotted, the Court of Appeals held that an unlawful secondary 
boycott was involved.’’ Thus, in New York, where the courts have 
been unusually careful to make needed distinctions, the position taken 
on this subject has been stated as follows: “If the banners [carried 
by pickets] are considered to be directed merely against the unfair 
product, the picketing will be permitted; but if the retailer himself 
is called ‘un air,’ and the public is asked not to patronize him, the 
courts generally have enjoined the picketing.” ** 

The law of the primary boycott may be said to be the same as the 
_ of the ordinary (direct or nonsympathetic) strike. As has been 
said : 

“It is generally not unlawful for a combination of working people 
to withhold their patronage from a dealer or manufacturer against 
whom they have a grievance. Usually also it is not unlawful for 
them to ask and persuade others to join them in withholding patron- 
age. In all cases, however, the purpose of the persons conducting the 
beyeott must be one which the courts regard as justifiable, and the 
means employed to make the boycott effective must be free from physi- 
cal violence, coercion, or intimidation. In the conduct of a boycott, 
there must also be no interference with ingress and egress to the boy- 
cotted premises. When pickets are stationed in front of the boycotted 
establishment, they must not interfere with the prospective customers, 


and their very presence may be unlawful if it tends to attract 
crowds.” 1° 
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okt NY 52 Doe” as President of Sheet Metal Workers’ International Association, 
af 88). 
P *As stated in “Secondary Boycotts in Labor Disputes,” in International Juridical : sae 
ror of ssociation Wonthiy Bulletin, vol. 6 (1938), p. 89. aoe 
ne of E. E. White, The Government in Labor Disputes, p. 40. ; 
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In the absence of prohibitive legislation, such as that enacted in 
Illinois and in certain other states and in some cities, it has not been 
illegal to call attention to a lawful boycott by the distribution or dis- 

lay of cards, handbills, placards, and banners. The statements made, 
owever, must not be false or libelous; they must not convey a threat; 
nor may they arouse in third parties a fear of physical or economie 
injury. Not infrequently, also, courts have held that terming em- 
ployers “unfair” implied a threat and was therefore illegal.” On the 
other hand, some of the state courts have held that because of the right 
of free speech (and publication), the unfair list may be employed to 
spread an unlawful boycott. This has not, however, been the view of 
most of the state courts or of the Supreme Court of the United States, 
In the Bucks Stove and Range Co. case the Supreme Court of the 
United States held (as an abstract proposition) that the constitutional 
guarantee of free speech and free press was not absolute and was of 
no avail when spoken or written‘ words were employed in the prosecu- 
tion of an unlawful boycott.” Recently, however, the Supreme Court 
has rendered decisions of a different character, which interpret the 
constitutional guarantee in such manner as to deprive the states and 
minor political divisions of power to prohibit the circulation of unfair 
lists or to require a license as a condition of distributing them.” The 
use of unfair lists and the display of cards, handbills, placards, and 
banners are now lawful, provided that the statements are not false, 
or libelous, or coercive in nature, and provided that the end in view 
is lawful. 

- Such, briefly, is the common law developed and applied to the boy- 
cott in the United States. The federal antitrust laws and the federal 
and state anti-injunction laws also have had very important-bearing 
in this connection. How the Sherman Act was applied in the Loewe 
and Duplex cases has been told in the preceding section of this chap- 
ter, incidental to the diseussion of strikes and restraint of interstate 
commerce. It remains to note briefly a few other cases in order that 
the significance of the antitrust laws may be adequately appreciated 
and then to discuss the bearing of anti-injunction legislation of the 
Norris-La Guardia type upon the use of the boycott. 

As Professor Berman has said, “The Supreme Court decision in the 
Bedford case [of 1927] may be considered as the capstone of the long 
development in the application of the Sherman Act to labor.” * Dur- 
ing the World War I period collective bargaining obtained in the 
quarrying of limestone in the Bedford-Bloomington, Ind., Distriet. 
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* Cases upholding the right to refer to Trewr as “unfair,” as cited by Professor hil 
Witte, are: People v. Radt, 15, N.Y. Crim. 174, 71 N.Y.S. 846 (1900) : State v. Van Pelt, B 
136 N.C. 633, 49 S.E. 177 (1904) : Steffes v. Motion Picture Operators, 136 Minn. 200, 161 I 
N.W. 524 (1917) ; Clark Lunch Co. v. Cleveland Waiters, 22 Ohio App, 265, 154 N.B, 368 ag 
(1926). Cases in which the opposite position has been taken are; Seattle Brewing and q 
Matting Co. v. Hansen, 114 Fed. 1011 (1905); Henrici v. Alerander, 
é Picture’ Martin v. Francke, 227 Mass. 272, 116 N.E. 404 (1917); Ca int 
tecture Operators, 151 Minn, 220, 186 N.W. 781 (1922). 
; % Gompers v. Bucks Stove 4 Range Co., 221 U.S. 418 (1911). This case arose under the th 
Antitrust Act, not under the common law which is our immediate concern, but the ruling 08 l 
freedom of speech is in point here, sh 
; % Lovell v. City of Griffin, 303 U.S. 444 (1938). In this case, a city ordinance, prohib en 
: iting the distribution of leaflets and circulars without a license, was invalidated on the 
7 sroun@ that the right to distribute pamphlets and leaflets is a part of the liberty of the om 
, press and may not be infringed by states and municipalities, except to safeguard againit e 
4 indecency. ete. In recent years loca] ordinances had increasingly limited the distribution ag 
‘Ordinances Restricting Leaflet Distribution,” International Judicial 
Bulletin, vol, & (1987), 147. See also Hague, Mayor, ef a 
atrial Organization et al., 307 U.S. 496 (1939). 
Labor and the Sherman Act, p. 179. 
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In 1921, however, the parties in interest were unable to agree upon a 
new contract, relationships were broken, the union went on strike, and 
the firms set up organizations of their “scab” nas isa In 1924 
the Journeymen Stone Cutters’ Association of North America, which 
claims jurisdiction over both the quarrying and the installation of 
stone on buildings and with which the local union was affiliated, began 
to enforce a provision of its constitution prohibiting its members from 
handling stone “cut by men working in opposition” to it. Those mem- 
bers and those locals of stonecutters not inclined to observe this provi- 
sion of the constitution were threatened with penalty. Thus, in an 
effort to bring pressure to bear upon the stone companies, building 
operations were interrupted by strikes in various parts of the country. 
With 75 per cent of their product finding a market outside of Indiana 
and with sales more or less diminished because of the fear of building 
contractors of difficulty with their workmen, the companies sought a 
restraining order in the District Court. This was denied, and the deci- 
sion of the court was upheld by the Circuit Court of Appeals. The 
case was then carried to the Su reme Court of the United States, 
where by majority decision the earlier ruling was reversed. 

The union contended in this case that it had not interfered with the 


transportation of stone and that its sole pu was to organize the 
cutters and carvers of stone at the quarries. As in its rulings in earlier 
cases, the court held that the presence or absence of direct interference 
with transportation was immaterial. With reference to the second 
contention, it conceded that organization of the workers was the ulti- 
mate end in view but ruled that its accomplishment was sought by the 
unlawful means of restricting interstate commerce. 


_ “The strikes, ordered and carried out with the sole object of prevent- 
ing the use and installation of petitioners’ product in other states, 
necessarily threatened to destroy or narrow petitioners’ interstate 
trade by taking from them their customers. That the organizations, 
in general purpose and in and of themselves, were lawful and that the 
ultimate result aimed at may not have been illegal in itself, are beside 
the point. Where the means adopted are unlawful, the innocent gen- 
eral character of the organizations adopting them or the lawfulness of 
the ultimate end sought to be attained cannot serve as a justifi- 
cation.” 

In this case Justice Brandeis, with the concurrence of Justice Holmes, 
dissented in a vigorous opinion. Among other things, he pointed out 
that the court in the Standard Oil, the American Tobacco, and other 
cases had held that only unreasonable restraints of trade were pro- 
hibited by the Sherman Act. The union’s action in this case, Justice 
Brandeis thought, had been reasonable. It was defending itself 
against mighty employers controlling 70 per cent of the cut-stone in- 
dustry. There had been no trespass, breach of contract, violence, or 
intimidation, The workers, acting under a provision of a constitution 
they had subscribed to when joining the union, had, in different 
localities, only refused to set stone purchased from their industrial 
enemy. This was the only means of self-protection against a com- 
mero"? Cut Stone Company v. Journeymen Stone Cutters’ Association, 274 U.S. 27 


* at 55, 
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bination of militant and powerful employers. To restrain the union 
from doing these things, he said, “smacks of involuntary servitude,” 

The Brims case,” decided by the Supreme Court of the United States 
in 1926, is important, for it declared illegal an agreement of a type fre- 
quently found in the building trades and only less frequently in other 
trades as well. The agreement was one between the carpenters, the 
building contractors, and the manufacturers of millwork in Chica 
providing that the manufacturers and contractors would employ union 
carpenters only and that the carpenters would not install millwork 
produced under nonunion conditions. One object was to extend or- 

nization of millworkers by excluding the cheaper product from the 
ocal market ; another was to enlarge the volume of business done by 
local millowners ; the consumer was expected to bear the additional cost 
of building involved. The agreement was satisfactory to the contrac- 
tors because they were given liberal discounts on their purchases of 
materials from the union firms. 

In 1921, the manufacturers, contractors, and officers of the union 
were indicted and some of them convicted of conspiracy to violate the 
Sherman Act. The judgment was overruled by the Court of Appeals 
for the Seventh District on the ground that the restriction was not 
directed against the shipment of millwork into Illinois but against non- 
union millwork produced in or outside of Illinois and that, therefore, 
the evidence did not sustain the indictment of conspiracy to restrain 
interstate commerce. But when the case was taken to the Supreme 
Court, the decision of the Court of Appeals was overruled and the de- 
cision of the District Court sustained. By unanimous decision ™ it 
was declared that “as intended by all the parties, the so-called outside 
competition was cut down and thereby interstate commerce directly 
and materially impeded,” and that “the crime of restraining inter- 
state commerce through combination is not condoned by the inclusion 
of intrastate commerce as well.” ** 

A third important case applying the Sherman law is that of Jn 
dustrial Association of San Francisco v. U.S., decided by the Supreme 
Court of the United States in 1925.*° This case involved the charge 
that the Association, whose members were building contractors and 
other business men, was restricting interstate commerce as a result of 
the permit system used in the purchase of building materials. 

After collective bargaining had obtained many years in the buildin 
industry in San Francisco, it broke down in 1921 and the so-call 
“American Plan,” or open shop, was inaugurated. The Industrial 
Association was organized and a permit system adopted that made it 


_practically impossible for building contractors not going along with 


the open-shop plan to secure necessary building materials. In 1923 
the government filed suit against the Association, charging that it was 
engaged in a conspiracy to restrain interstate commerce in building 
materials. The District Court rendered a verdict for the government, 
holding that, however little interstate commerce was interfered with, 
the plan adopted was a violation of the Sherman Act. This decision 
cial status had ended.” The lower court had found, also, that the 
permit required was effective only as to plaster that had already been 


* United States v. Brims, 272 U.S. 549 (1926). 
Justice Stone did 

* 272 U.S. at pp. 552-553. 
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brought into the state and, as Justice Sutherland phrased it, had “com- 
mingled with the common mass of local property, and in respect of 
which, therefore, the interstate movement and the interstate commer- 
cial status had ended.” The lower court had found, also, that the 
rmit system had reduced the amount of plumbing supplies brought 
into the state. The Supreme Court, however, was of the view that the 
effects upon and interference with interstate trade, if any, “were 
clearly incidental, indirect or remote”; the “thing aimed at and sought 
to be attained was not restraint of interstate sale or shipment of 
commodities, but was purely a local matter, namely, regulation of 
building operations within a limited local area, so as to prevent their 
domination by the labor unions. Interstate commerce, indeed com- 
merce of any description, was not the object of attack.” Thus, the 
decision involving employers’ activities ran in terms of the decisions 
in the first’ Coronado and the Herkert cases rather than in terms of 
later decisions—those rendered since 1925 and subsequent to the deci- 
sion in this particular case.*° The comment should also be made that 
while the number of parties involved in the activities alleged unlaw- 
fully to restrain interstate commerce was fewer, the effect upon inter- 
state commerce less, and perhaps the intent to restrain trade less ap- 
arent here than in the Brims case, the two cases had much in common. 
e methods in both cases had as their natural consequence curtail- 
ment of trade that was partly interstate in character. Interstate 
commerce was no more the object of attack in the one case than in the 
other. It may be observed also that basing the decision that interstate 
commerce had not been interferred with upon the fact that the mate- 
rials had come into the state and commingled with other materials was 
hardly in point in view of the already discussed decisions on interfer- 
ence with interstate commerce. 
It is difficult to reconcile some of the decisions of the Supreme 
Court in defining and applying the provisions of the Sherman Act in 
strike and boycott situations. It would appear that, for years, and 
certainly down to the end of the 1920’s, interpretations were, on the 
whole, increasingly severe in the limitations they placed upon labor 
organizations in these connections. Only with the recent decisions in 
the Apex, Milk Wagon Drivers, and Hutcheson cases were the limita- 
tions on the strike and boycott relaxed. Because they must ordinarily 
take the initiative in industrial disputes, labor organizations prin- 
cipally, rather than employers’ associations, were handicapped. The 
far-flung boycott was outlawed; the strike coal miners and others 
was om ewer And for what reason? Is there any more logical 
reason for outlawing or crippling a boycott or strike by coal miners 
or other interstate groups than a strike by some other group resulting 
im equal loss and public inconvenience? And, if a strike or a lockout 
is limited or crippled, is there not an obligation to create adequate 
public machinery for the purpose of seeing that justice is done? Is 
it not evident that economic interests frequently transcend state 
boundaries? Whether Congress did or did not intend that the Sher- 
man Act should apply to labor combinations and employers’ associa- 


®In January, 1938, a large number of officials and members of the Progressive Miners in 
nois, and a few other persons, were convicted in the United States District Court of 
Violation of the Sherman Act and also of interference with the mails, by bombings and 
other violent acts. These acts had been committed incidental to the war between this 
organization and the United Mine Workers. 
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tions, it is unfortunate that it was applied as it was in some of these 
cases,** 

The Norris-La Guardia Immunities.—In turning to the bearing of 
anti-injunction legislation upon the phases of labor law we have been 
discussing, it is to be noted that, contrary to the hope of labor, the 
substantive law was not changed by the Clayton Act of 1914, as that 
measure was interpreted by the Supreme Court through the twenties 
and thirties. The Norris-La Guardia Act of 1932, as interpreted and 
applied, however, removed many of the former restrictions on strike 
and boycott activities, and in the early 1940’s the Clayton Act provi- 
sions were reconciled with it by the Supreme Court.** Had it been in 
effect, the Duplex, Bedford, and other important cases could not have 
been decided as they were, for, among other things, the Norris-La 
Guardia Act provides: 

“Sec. 4. No court of the United States shall have jurisdiction to 
issue any restraining order or temporary or permanent injunction in 
any case involving or growing out of any labor dispute to prohibit 
any person or persons participating or interested in such dispute (as 
these terms are herein defined) from doing, whether singly or in con 
cert, any of the following acts: 

“(a) Ceasing or refusing to perform any work or to remain in any 
relation of employment ; 

“(e) Giving publicity to the existence of, or the facts involved in, 
any labor dispute, whether by advertising, speaking, patrolling, or by 
any other method not involving fraud or violence. 

(f) Assembling peaceably to act or to organize to act in promotion 
of their interests in a labor dispute ; 

“(g) Advising or notifying any person of an intention to do any 
of the acts heretofore specified ; 

“(h) Agreeing with other persons to do or not to do any of the acts 
heretofore specified ; and 

“(7) Advising, urging, or otherwise causing or inducing without 
fraud or violence the acts heretofore specified. . . .” 

In short, the Norris-La Guardia Act has placed a ban on the grant- 
ing of restraining orders or injunctions by the Federal courts in labor 
disputes unless fraud or violence is involved. The term “labor dis- 
pute” was much more broadly defined than it had theretofore been 
defined or conceived of by most of the courts. The definition is found 
in Sec, 13, which reads: “When used in this Act, and for the purposes 
of this Act— 

“(a) Acase shall be held to involve or to grow out of a labor dispute 
when the case involves persons who are engaged in the same industry, 
trade, craft, or occupation ; or have direct or indirect interests therein; 
or who are employees of the same employer; or who are members of 
the same or an affiliated organization of employers or employees} 
whether such dispute is (1) between one or more employers or ass0- 
ciations of employers and one or more employees or associations of 


“It is not intended to imply that monopolies should be protected if labor organiza 
is involved. The point is that in some of these cases organized labor was rendered ineffec- 
tive merely because a strike or boycott interfered with interstate commerce. The illiber- 
ality is found in unequal treatment of unions differently circumstanced with reference to 
the market. Unlike other organizations, some must function in wide markets if they are to 
be effective, and as they function in these wide markets they may not affect the public more 
adversely than it is affected by strikes in many local situations. 

% 17, 8. v. Hutcheson, 63 Sup. Ct. 463 (1941). 
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employees; (2) between one or more employers or associations of 
employers and one or more employers or associations of employers; 
or (3) between one or more employeés or associations of employees 
and one or more employees or associations of employees; or when the 
case involves any conflicting or competing interests in a ‘labor dispute’ 
(as hereinafter defined) of ‘persons participating or interested’ therein 
(as hereinafter defined). 

“(b) A person or association shall be held to be a igi partici- 
pating or interested in a labor dispute if relief is sought against him 
or it, and if he or it is engaged in the same industry, trade, craft, or 
occupation in which such dispute occurs, or has a direct or indirect 
interest therein, or is a member, officer, or agent of any association 
composed in whole or in part of employers or employees engaged in 
such industry, trade, craft, or occupation. 

“(c) The term ‘labor dispute’ includes any controversy concerning 
terms or conditions of employment, or concerning the association or 
representation of persons in negotiating, fixing, maintaining, changing 
or seeking to arrange terms or conditions of employment, regardless of 
whether or not the disputants stand in the proximate relation of 
employer and employee.” * 

he changes in the law effected by the Norris-La Guardia Act, inso- 
far as injunctive relief is concerned, are clear when one recalls the judi- 
cially made law as found in limitations on the number of pickets in the 
American Steel Foundries case, and in the limitation of rights to past, 
present, and prospective employees in the Duplex case, and when one 
recalls also the common membership of the stonesetters and the stone- 
cutters in the Bedford Cut Stone case, and employment in the same 
industry in Philadelphia and New York as set forth in the Philadel- 
phia clothing workers’ case. The possibility of criminal prosecution 
under the Sherman Act has also been drastically reduced by the Su- 
preme Court’s reinterpretation of the Clayton Act. Such judgments 
as that in Loewe v. Lawler are apparently no longer possible. 

* * * * * * * 


Public Policy and the Secondary Boycott——Reverting to the ques- 
tion whether or not the secondary boycott of different types should be 
legalized in the United States, we may note that the question has re- 
ceived an affirmative answer at the hands of many persons well versed 
in industrial relations and labor law. For example, six of the nine 
members of the United States Commission on Industrial Relations ad- 
vocated the legalization of all boycotts as well as of all strikes. In his 
argument in support of this position, Professor Commons, a member 
of the Commission and dean of American students of labor problems, 
stated that a ban of the secondary boycott “does not seem to be equal 
treatment of the employers’ blacklist which interferes with the union- 
ists’ right to have uninterrupted access to all employers, and the em- 
ployees’ boycott which interferes with the employers’ right of access 
to the commodity market.”* J. W. Bryan, an outstanding authority 
on certain aspects of labor, has advocated legalization of the sec- 
ondary boycott. The unions employing it, he says, merely demand 


Sec. 13. 
“United States Commission on Industrial Relations, Final Report, vol. 1 (64th Con- 
éress, Ist Session, Senate Document 415, 1916), pp. 217-218. Only the three employer 
representatives dissented and opposed the legalization of the secondary boycott. 
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that the third party choose bet ween the two parties to a dispute. This 
is true. The coercion exercised he speaks of as coercion only in “a 
figurative sense.” He asserts: “The unions are fairly entitled to all 
the benefits, direct or indirect, derivable by them from a bestowal of 
their patronage where they will—to deal with those whom they con- 
sider their friends rather than with those whom they regard as allied 
with their enemy.” * 

Perhaps the most comprehensive argument for the legalization of 
all boycotts, the secondary as well as the primary, was made years a 
by Dr. Laidler. Not to legalize them, he contended, was to leave t 
law resting unequally upon unions and employers who used the black 
list, spies, and similar methods. It deprived of the use of the boycott, 
the unions would be driven to secret practices and the tactics of radical 
unions, such as the I.W.W. Legalization of the boycott would in- 
crease the strength of unionism and further collective bargaining. In 
closing, Dr. Laidler summarized his argument as follows: 

“In view of the effectiveness of the boycott in many trades, in 

pee, pity se the hands of labor, and thus, indirectly, in advancing 
social welfare; in view of the weapons which are constantly being 
brought into play against the laborer in his struggles, necessitating the 
use of weapons additional to the strike and the picketing; in view of 
some of the substitutes which may be resorted to if the boycott is not 
available; in view of the decreasing likelihood of any great abuse in 
the employment of the boycott, and the laws on the statute books 
which take due care of many of the perversions complained of; and 
in view of the great number of peaceful settlements which would prob- 
ably result from its potential use, the writer is in favor of legalizing 
this weapon. By this he means that neither the injunction nor the 
civil nor the criminal process should be employed against the primary 
or the secondary boycott, nor against that form of the compound boy- 
cott which involves only the threat to injure the business of another 
by the withdrawal of patronage or labor. He, of course, would not 
include in this exemption the threat of actual violence to person or 
property. 
“In advocating this legalization, he believes that there will probably 
be some abuses in the employment of the boycott, as there are in the 
exercise of every right; that at times the use of this weapon is less 
effective than that of others at the disposal of labor; but that such 
abuse and such occasional ineffectiveness do not constitute any sufli- 
cient argument for rendering the boycott illegal.” ** 

Much of the case made for legalizing all boycotts may be ques- 
tioned. Increasingly and with a measure of success, as we have note 
workers are now being protected against. discrimination by black list 
or otherwise. Moreover, it may be contended that the black list im 
its strict sense has stood and stands over against the primary boycott 
and that complete legalization of the primary boycott and the bopeet 
of nonunion materials and products would do full justice to labor 
in so far as that instrument is concerned, The counterpart of the 
personal secondary boycott is found in those comparatively infre- 
quent instances in which employers’ associations by exercising pres- 


% J, W. Bryan, “Proper Bounds of the Use of the Injunction in Labor Disputes,” im 
Jones of the American Academy of Political and Social Sciences, vol. 36 (1910), DD 


288-301. Quotation from p. 293. 
Laidler, op. cit., pp. 350-351. 
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sure, prevent independent employers from getting necessary materials 
or bank credit. But such interference with the course of trade is un- 
lawful ** and should remain so if labor’s secondary boycott is not 
legalized. The problem is to free the unions to fight the aggrieving 
employer and his product, and the nonunion product, on even terms 
and at the same time to conserve the rights of third parties. Is to 
threaten loss to those who do not side with the union coercion only 
in a figurative sense? Does the history of the boycott establish that 
or the contrary? Is it any worse for the third-party businessman to 
decline to join in a boycott than for a worker to disregard labor’s 
stand and to accept a struck job? Few persons advocate withholding 
protection from the nonunion man who is unamenable to persuasion 
and works as a “seab.” If legalized, would the secondary boycott be 
used sparingly or does its radical use in some instances while it is 
illegal point to a different conclusion? Of course, complete legali- 
zation of the boycott would increase the power of the union, but if 
the instrument were not conservatively used, would it aid collective 
bargaining or would it tend to create a still greater hostility to union- 
ism, with the contrary result? Would not the legalization of all 
forms of the boycott tend to develop “class war” ? 

The authors are among those who remain unconvinced of the sound- 
ness of the case made for the legalization of more than the primary 
boycott, including the workers’ boycott of nonunion materials and 

roducts. Most of the distinctions and positions arrived at by the 
New York courts in recent years are persuasive. The distinction be- 
tween the primary and lawful and the secondary and unlawful boy- 
cott made by them is generally well taken. It may be added that the 
issue of constitutionality would be raised were all secondary boycotts 
protected by statute. 


8. STRIKES AND BOYCOTTS: SECTION 8(b)(4) (A, B, C) 
By Harry A. Millis and Emily Clark Brown 


{In; From the Wagner Act to Taft-Hartley, Chicago, University of Chicago 
Press, 1950. pp. 455-471] 


In the provisions of outlawing certain types of strikes, and boy- 
cotts broadly defined, along with later provisions’ for injunctions 
and for suits for damages as well as other penalties of one kind 
or another, Senator Taft and his colleagues succeeded in turning 
_ the hands of the clock, as had been sought in the Case Bill in 


The Wagner Act had scarcely changed what we here call “basic 
labor law.” That was then regarded as primarily a state and local 
province, and many still regard it so. There was, in 1935, much 
state and local legislation and a large body of more or less varying 
court decisions applying the common law. Of federal legislation 
there was the Sherman Antitrust Act of 1890 and the Clayton Act 
of 1914, though this had been deprived of much value by the Su- 
preme Court in Duplew and other related decisions; and there was 


"The Carpenters’ Union vy. The Citizens Committee to Enforce the Landis Award et al., 
333 225 (1928 


. 10(j), and (1), 306, discussed infra; ch. 13. 
87689 O—59——_14 
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the Norris-La Guardia Act of 1932, effective as regards the “yellow. 
dog” contract and the labor injunction, both of which had been wide. 
ly practiced especially during the decade and a half preceding the 
enactment of this far-reaching measure. Taft-Hartley changed the 
legal framework rather drastically, though it was considerably less 
drastic than several other measures proposed. It federalized the 
law within the wide limitations of federal power and reversed fed- 
eral policy at important points. Numerous questions of interpreta- 
tion and constitutionality needed answers before one could be sure 
se how far and at what points the hands of the clock were turned 

ck. Yet it was clear that under Taft-Hartley they were turned 
back so as to give the federal government a substantially different 
labor policy from that adopted in the 1930’s, one much less accepta- 
ble in many respects. 

Perhaps before turning to our attempt to analyze as realistically as 
possible the important Section 8(b) (4), the core of the unfair labor 
len ay banned to labor organizations and their agents, it may be 
1elpful to try to state in everyday language the meaning of this ex- 
tremely complex, technical, and difficult section, despite the danger 
of less than complete accuracy. In general, unions were forbidden to 
engage in or to induce employees to engage in strikes or concerted 
refusal to work or boycotts—refusal to use, process, or handle certain 
goods or materials—when an object is one of the four prohibited by 
clauses A through D. The first prohibited object is forcing or requir 
ing an employer or self-employed person to join any organization, 
or, more important, forcing or requiring anyone to cease using the 
products of, or doing business with, any other person—thus banning 
‘secondary boycotts,” very broadly defined. e second is to force 
recognition by any other employer of any union unless certified, thus 
preventing pressure in behalf of what may be a minority union. The 
related (c) bans pressure against any employer to recognize a pat 
ticular union when another has been certified as the representative of 
the employees in an appropriate unit. And (D), the fourth, bans 
economic pressure in a jurisdictional dispute. All of this needs to be 
spelled out further, for the benefit of readers who are not technical 
lawyers well versed in Amerivan labor law. And these sections must 
be considered along with related parts of the Act, especially as to the 
remedies provided. 

Some forms of union behavior which were under attack in Congress 
are not found among the proscriptions in Taft-Hartley. It remained 
lawful for a union to strike ? against an employer’s unfair labor prac 
tices, to strike in prosecuting demands for wages, hours, seniority, 
and the like, to strike for recognition unless there was another certi- 
fied representative, or to strike for a union shop for which a majority 
in the appropriate unit had voted but which the employer declined 
to grant. But the intent of the Congress was to proscribe many type 
of union behavior designed to obtain labor’s objectives, save for those 
relating to wages, hours, and the like.’ A list of things remaining 
lawful is not too significant. A list of things forbidden would be help- 


2 Subject of course to the sixty-day provisions in 8(d) and any restriction in a “national 
emergency” under Secs. 206-10. 
* The Board held, however, that pensions are a proper subject of bargaining. 
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ful, but uncertainty prevailed pending application of the law to many 
different cases. Very significant was the substitution by the Confer- 
ence Committee of the clause “where an object thereof is” for the 
words in the Senate bill, “for the purpose of,” in Section 8(b) (4). 
The words “the purpose” had sometimes been interpreted as indi- 
cating “primary” or a main objective. The substitution of “an object” 
has the technical effect of saying “where any one of the objectives” 
is proscribed. This was expected to “button up” the proscriptions and 
leave no loopholes: It would make for uniformity in interpretation 
but would also be more restrictive. 

A number of the proscriptions of union behavior found in 8(b) (4) 
and related sections of Taft-Hartley we regard as acceptable, but 
others are at least questionable—unless one desires by law to limit the 
power of unions and to weaken them, or is not interested in mere 
equalization” of power and rights. Clauses (B) and (C) seemed 
likely to give a welcome remedy in some types of cases which were 
troublesome under the Wagner Act. 

Union abuses gave the NLRB considerable difficulty. In the first 
place, there were instances of boycotts and picketing by minority 
unions when firms had entered into collective bargaining with the 
majority union certified by the NLRB or by one of the state boards. 
Of course such action was in defiance of the policy manifest in the 
Wagner Act or state law, or both,’ and such defiance worked injury 
to the unions which represented the majority of the employees and 
to the employers concerned. Although m a number of cases courts 
threatened unions with the possibility of being held in contempt of 
court, such orders of the court were tardy; quick handling was 
needed if justice was to be done and respect for the law developed 
on the part of organizations which, at the same time, were using 
ceocaawel agencies when this met with their desires and plans. 

aft-Hartley in Section 8(b)(4)(C) seemed to meet this problem. 

Frequently also various unions failed to respect the requirements 
of the sme Se roviso in Section 8(3) of the Wagner Act. Some 
of them continued to act as they had in the past, and sometimes, 
under threat of boycott and picketing, sought closed-shop contracts 
though they had few or no members in the unit covered by the con- 
tract, presented for signature. There was no quick and effective way 
in these cases of securing observance of the Wagner Act, especially 
in states which limited injunctions by laws based upon the Wottis- 
la Guardia Act. Taft-Hartley provided more effective protection 
under the law by its prohibition in Section 8(b) (4)(B) of pressure 
upon “any other employer” to recognize a union unless it had been cer- 


*As Senator Taft expressed it, “Obviously the intent of the conferees was to close an 
loophole which would prevent the Board from being blocked in giving relief against suc 
al activities gy because one of the purposes of such strikes might have been law- 
Daily ec,, 983:7001. Van Arkel, An Analysis of the Labor Management 
tions Act (New York 
intent is evident to define in the broadest possible language the terins ‘strike’ and ‘lockout’ 
to cover any union ener. designed to achieve ends prohibited by the Act.” 
Florsheim Shoe Store Co. v. Retail Shoe Salesmen Union, 288 N.Y. 188 (1942), where 


: Practicing Law Institute, 1947), p. 48, correctly says: “An 


court held picketing by a union defeated in a State Board election to be illegal. The 
first Board order under this section came in the New York department stores controversy. 
nheim Collins & Co., 883 NLRB No, 47 (May, 1949). 
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tified.© The same is true of the problem presented in the California 
cannery conflict. Whatever lew we said concerning the processing of 
these cases, the NLRB’s findings were widely flouted for some two 
years or more. The incumbent organization won its place by exer. 
cise of power, bolstered perhaps by the jiaristtietions} “rights” ac- 
corded by the parent and cooperating organizations, Power given 
the Board by clauses (B) and (C) of this section and related parts 
of the Act could be effective against such misuse of power by unions, 

Another type of abuse, outside the authority of the old NLRB, we 
may refer to as the “balkanization of the market.” This was not 
limited to the electrical industry in New York, out of which the Allen- 
Bradley case developed.’ Whether or not there had been collusion 
in that instance between electrical manufacturers and contractors and 
the Electrical Workers in refusing to install or to use electrical goods 
purchased outside the New York area, be they union-made or non- 
union, need not concern us here. The final decision was that there 
had been an infraction of the Sherman Antitrust Act, and the injune 
tion was upheld. However, an incidental statement made in the course 
of the decision was to the effect that, had this same thing been done by 
the union alone, the decision would have been different.2 But what 
difference should it make whether such a monopolistic practice resulted 
from collusion or from the exercise of union power alone? Is not 
unlicensed monopoly monopoly in any event? e think such monop- 
oly properly restricted under the otherwise too sweeping prohibition 
of boycotts in Section 8(b) (4) (A). 

Perhaps these Taft-Hartley clauses provided the more effective 
remedy needed against these and other real abuses. But the question 
must be raised : these prohibitions unduly restrict legitimate, non- 
abusive economic self-help by unions? We turn therefore to the more 
difficult “core” in the provisions relating to boycotts, sympathetic 
strikes, “direct” strikes as very broadly defined in Section 501(2) and 
jurisdictional disputes and featherbeddin . The issues raised must be 
candidly examined because, as everyone Ad when persuasion and 
adjustment at the bargaining table fail, the union must and does rely 
on economic pressure through strikes, boycotts, and picketing as im- 
preston weapons in protecting its members from loss of what they 

ave had or, much more frequently, in obtaining some part or all of 
the gains they desire. We discuss boycotts, sympathetic strikes, direct 
strikes and other union behavior in order, though many cases may be 
spoken of as the one or the other. 


“A byproduct of these clauses (B) and (C) was to increase the value of Board certifies 
tion, since the protection afforded against raids and pressure by or in behalf of a minority 
union ey went only to a “certified” union, not to one validly recognized as represent 
ing a majority, without Board action. It was unfortunate thus to encourage resort 
unnecessarily to the Board's election process when there was no real dispute over the 
facts as to a union’s right to recognition. But many unions were expected to file 
»etitions in order to obtain this protection against raids. The majority of the 
ndicated in Advance Pattern Co,, 80 NLRB No, 10 (October, 1948), that it would a 
petitions for representation elections even where the union was already recogni 
order not to deny the union the certification which acted as a protection against raiding. 

* Allen-Bradley Co. v. Local 3, IBEW, 325 U.S. 797 (1945). 

*For a similar conclusion as to the effect of the Clayton and Norris-La Guardia Acts 8 
U.S. y. Hutcheson, 312 U.S. 219, 232 (1941). Justice Frankfurter, speaking for the 
Court, said: “‘So long as a union acts in its self-interest and does not combine with nom 
labor groups, the licit and the illicit under sec, 20 are not to be distinguished by af 
yodgment regarding the wisdom or unwisdom, the rightness or wrongness, the selfishness 
or unselfishness of the end of which the particular union activities are the means.” 
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A study of common-law boycott decisions*® shows that there has 
been considerable difference in the use of the terms “primary” and 
“secondary,” when any such distinctidn has been made. These terms 
were appropriately omitted from Taft-Hartley because of the wide 
differences in court decisions and in State laws. Perhaps, too, there 
was concern as to the bearing of “freedom of speech.” In any event, 
Taft-Hartley seemed to forbid all boycotts and attendant picketing 
not protected by “freedom of speech.” An effect was, of course, to 
extend the proscription so as to forbid under the federal jurisdiction 
even the boycott said to be a primary one by the law in New York and 
in other more liberal States. 

Such a study of common-law cases also shows much difference of 
view on the part of judges. In their rulings on “secondary” boycotts 
most of the judges seem not to have considered the possibility or the 
significance of justification for the union’s action, cireumstanced as 
the workers were because of a “common interest,” or a “unity of 
interest,” or whatever this element may have been called. Neverthe- 
less, an increasing propeniion of the judges found adequate justifica- 
tion in the behavior of labor as against the element of injury to the 
employer or to those whose business relations with him were incon- 
venienced or interrupted, even when a breach of contract had been 
involved. Professor Charles O. Gregory,’® among other outstanding 
students of the law, has been impressed with the presence of real but 
conflicting interests which need consideration if justice is to be done 
by eepet treatment of boycotts in their different settings in a real 
world, But, in spite of this approach by some courts, a majority of 
decisions under the common law remained to the effect. that “second- 
af boycotts were unlawful. That, however, is not an election return. 

@ question remains as to what exceptions should be made in draft- 
ing a labor relations law. Does the boycott ever have justification ? 

Vew York State courts have been highly respected for the caliber 
of their decisions and the liberality of their point of view, and many 
of their decisions became leading precedents. An important case from 
New York is Goldfinger v. Feintuch. The union invoved had not suc- 
ceeded in organizing the poorly paid workers of a New York firm 
manufacturing meat products. It therefore picketed retail distribu- 
tors—but not the entire business of these stores. The manufacturer 
failed to secure an order restraining this picketing; one distributor, 
Goldfinger, then sought to do so, but was denied relief. The New 
York Court of Appeals, in upholding the lower court, said : 

Within the limits of peaceful picketing . . . picketing may be carried on not 
oly against the manufacturer but against a non-union product sold by one in 
unity of interest with the manufacturer who is in the same business for profit. 
Where a manufacturer pays less than union wages both it and the retailers 
Who sell its products are in a position to undersell competitors who pay the 
higher scale, and this may result in an unfair reduction of the wages of union 
members... . Where the manufacturer disposes of the product through re 
\ailers in unity of interest with it, unless the union may follow the product to 
the place where it is sold and peacefully ask the public to refrain from pur- 
chasing it, the union would be deprived of a fair and proper means of bringing 
its plea to the attention of the public." 


* An wnpublished manuscript from one df the federal agencies analyzes court decisions 
in an application of common law in a dozen rather important types_of boycott cases. 
1946) , prtoroatinn discussion of cases in Labor and the Law (New York: W. W. Norton, 
chs. and 6, 
“276 N.Y. 281, 286 (1937). (Second italics ours.) 
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In this case the boycott was regarded as a primary boycott, for only 
the “Ukor™ meats were advertised as unfair. Had the boycott beep 
compounded by extension to the entire business, the court stated it 
would have been unlawful. 

The view of the New York Court of Appeals in the Goldfinger case 
has been followed in a few other states, as Illinois,” Louisiana,” and 
Pennsylvania.“ Indeed, the New York courts have gone far in legal- 
izing the “secondary” boycott, as this term is generally used. Not 
only have they sanctioned such a boycott as on nonunion lumber by 
carpenters who claimed jurisdiction over millwork as well as con 
struction work,” they have also sanctioned the boyeott by building 
tradesmen of materials serviced by nonunion teamsters “and by dock- 
workers of freight hauled by nonunion drivers."’ 

California courts, however, have probably taken the most liberal 
view of boycotts. In one important early case,” Parkinson conducted 
a hardware and supply store and also a building materials mill. His 
relations with one of the unions were none too happy, and he became 
a leader in the Citizens’ Alliance. The carpenters and other unions 
then boycotted both the store and the mill products. The courts de- 
cided that the refusal to use Parkinson's building materials, though 
already contracted for, was lawful. In the Fortenbury case,” decided 
much later, the pickets carried banners which called a distributor 
“unfair.” In reversing a lower court order for an injunction against 
such picketing, the California Superior Court held that labor may 
exert any economic pressure against employers, provided that peace- 
ful means are used and the pu is one reasonably related to labor 
conditions. The court pointed out that the distributor could not 
claim to be an innocent third party.” Buying nonunion goods, pro 
duced with lower wage costs, | him at a competitive advantage, 
and he therefore became an ally of the manufacturer in whose goods 
he dealt. Nor, it was said, could he claim to be helpless in bringing 
about a conclusion of the dispute. Refusal to purchase the products 
of a “disputed employer” would remove the pickets from his estab 
lishment and bring pressure on the manufacturer to settle the con 
troversy. 

Admittedly, the illustrative cases cited in which “unity of interest,’ 
“common interest,” or what Mr. Teller calls “a beneficial economit 
relationship” was recognized never became the most general rule it 
court decisions and statutes.*” Rather, the predominant considera- 
tion was of management’s interest and in which might happen tothe 
business interests of firms supplying that firm with materials or buy- 
ing, transporting, or using its product. The concern of the union ma 
real world was given less, if any, consideration. Usually only the 
frequent “primary boycott” prevailed, based upon persuasion and not 
attended by inconvenience or by violence and coercion imposed upon 
others. This attitude is reflected in Taft-Hartley, which in Section 


12 Wagner vy. Milk Wagon Driver’s Union, 50 NE 2d 865 (1948). 

% Johnson y. Milk Drivers and Dairy Employees Union, 195 Sc. 791 (1940). 

1* Alliance Auto Service v. Cohen, 19 A. 2d 152 (1941). 

® Bossert v. Dhuy, 221 N.Y. 342 (1917). 

Willson and Adams Co. v. Pearce, 264 N.Y. 521 (1934). 

17 N.Y. Lumber Trade Association v. Lacey, 269 N.Y. 595 (1935). 

%* Parkinson Co. vy. Building Trades Council, 154 Cal. 581 (1008). 

” Fortenbury v. Superior Court (S.F.), 106 P. 2d 411 (1940). 

» Ludwig Teller, A Labor Policy for America (New York: Baker, Voorhis & Co.. 149) 
p. 147 and elsewhere. 
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8(b)(4)(A) banned any boycott activity having as “an object” the 
“forcing or requiring . . . any employer or other mer to cease using, 
selling, handling, transporting, or otherwise dealing in the products 
of any other producer, processor, or manufacturer, or to cease doing 
business with any other person.” 

The Labor Management Relations Act of 1947 was born in the 
shadow of the decisions of the Supreme Court in //uplea, Bedford 
Stone,”* and other cases decided under the antitrust laws between 1908 
and the enactment of the Norris-La Guardia Act in 1932, and the 

at change made in the constitution of the Supreme Court some- 
what later in the days of the New Deal. The Duplex Company manu- 
factured printing presses that were marketed in competition ‘with the 
products of three other unionized companies. These complained of 
unequal competition due chiefly to substantial differences in wages 
and hours at Duplex. The Machinists, therefore, called an organiza- 
tion strike against the Duplex Company. Only eleven of some two 
hundred workers employed in the plant, in Battle Creek, Michigan, 
and three road men, responded to the strike call. Members of the 
union in New York and elsewhere then came to the strikers’ assist- 
ance. They refused to install or repair Duplex presses, warned a 
trucking firm not to haul them, and threatened an exposition com- 
pany with a strike if it exhibited them. The Court, in a divided de- 
cision, held that under the Sherman Act and the Clayton Act this 
behavior could be enjoined, since the privilege of concerted action 
was limited to those who are “proximately and substantially con- 
cerned.” Past, present, or prospective of the Duplex Com- . 
pany had such interest, but other members of the union in New York 
or elsewhere, did not. This was the narrower common-law rule. The 
Court was of the view that, properly interpreted section 20 of the 
Clayton Act, which limited the granting of restraining orders, “had 
in mind particular industrial controversies, not a general class war.” 
The law remained just as it had been. 

Justice Brandeis, Justice Holmes, and Justice Clarke dissented from 
the majority decision, which reversed the rulings of the lower courts. 
They expressed the view that in application of the common law many 
courts, with “better appreciation of the facts of industry,” had recog- 
nized a wide common interest among the workers. So had the Con- 
gress inthe Clayton Act. The refusal of the Duplex Company to deal 
with the Machinists’ Union and to observe its standards threatened the 
interest of all members of the unions employed by plaintiffs, compet- 
itors, and by others whose more advanced standards the plaintiff was, 
m reality, attacking. The parties restrained in this case had justi- 
fication in self-interest. “They have injured the plaintiff, not mali- 
ciously, but in self-defense.” 

The Bedford decision of 1927 has been called “the capstone of the 
long development in the application of the Sherman Act to labor.” * 
In 1921, marked by. the open-shop drive and reductions in wages, a 
conflict broke out over the negotiation of a new contract in the lime- 
stone quarrying and cutting district of Indiana. Relations were bro- 

en, the unions went on strike, and the firm set up organizations of 


* Duplex Printing Press Co. vy. Deering, 254 U.S. 443 (1921),; Bedford Cut Stone Co. v. 
ourneymen Stone Cutters’ Association, 274 U.S, 37 (1927). 
ot U.S. 443, 472 (1921). 

Edward Berman, bor and the Sherman Act (New York. Harper & Bros., 1930), p. 
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their “scab” employees. In 1924 the Journeymen Stonecutters’ Asso- 
ciation of America, with jurisdiction over both stonecutting and the 
installation of stone on buildings, began to enforce a provision of its 
constitution prohibiting its members from handling stone “cut by men 
working in opposition” to it. Asa result, in an effort to bring pressure 
to bear upon the stone companies, building operations were inter- 
rupted in various parts of the country. With the major part of their 
jae finding a market outside Indiana and with sales more or less 

iminished because of the fear of building contractors of difficulty with 
their workmen, the companies sought a restraining order. The 
Supreme Court finally, by majority decision, held the companies en- 
titled to such an order. 

The union contended that its sole pur was to organize the 
workers at the quarries. The court conceded that such organization 
was the ultimate end in view, but ruled that its accomplishment was 
sought by unlawful means of restricting interstate commerce. The 
Court said : 

These strikes, ordered and carried out with the sole object of pre 
venting the use and installation of petitioners’ product in other states, 
necessarily threatened to destroy or narrow petitioners’ interstate trade 
by taking from them their customers. That the organizations, in gen- 
eral purpose and in and of themselves, were lawful and that the ulti- 
mate result aimed at may not have been illegal in itself, are beside the 
point. Where the means adopted are unlawful, the innocent general 
character of the organizations adopting them or the lawfulness of the 
ultimate end sought to be attained, cannot serve as justification.” 

Justice Brandeis dissented, with the concurrence of Justice Holmes. 
He pointed out that the Court in Standard Oil, American Tobacco, 
and other cases had held that only unreasonable restraints of trade 
were prohibited by the Sherman Act. The union’s action in this case, 
Justice Brandeis thought, had been reasonable. The workers, acti 
under a provision of their constitution to which they had subseri 
when joining the union, had in different localities only refused to set 
stone purchased from their industrial enemy. This was their only 
means of self-protection against a combination of militant and power- 
fulemployers. To restrain the union from doing these things, he said, 
“reminds of involuntary servitude.” 

Duplex and Bedford Stone are significant for our discussion of the 
boycott, for the real issue is at bottom very much the same, namely, 
labor’s “common interest,” or “unity of interest.** As would be ex 
pected, these and other main rulings of the federal courts for mor 
than a decade and a half caused a rapid increase in the number of 
federal injunction cases. ; 

An outcome of all this was the adoption of the Norris-LaGuardia 
Act in 1932 *° with the approval of President Hoover. It banned the 


274 U.S. 37, 55 (1927). Cf. Loewe v. Lawlor, 208 U.S. 274 (1908) and other case® 
Cf., however, Apex Hosiery vy. Leader, 310 U.S. 469 (1940), in which the majority greatly 
narrowed the application of the Sherman Act to labor cases. The decision was to the 
effect that the only restraints prohibited by the Act in such cases are those “which are 80 
substantial as to affect market prices.” The non-access of Apex Hosiery to the interstate 
market Was not intended to and had no effect upon prices of hosiery in that market. Se 
critical analysis in Gregory, op. cit. pp. 256 ff. 


* A “beneficial economic Degen ge or “unity of interest’ between separate business 
concerns such as manufacturer and distributor is naturally one of the factors relating @ 
“common interest’ or “unity of interest” among workers. 

47 U.S. Stat. 70 (1932). The act, with some modifications, followed a draft made 
by a subcommittee of the Senate Judiciary Committee with the aid of several liberal legal 
scholars—Frankfurter, Oliphant, Richberg, Sayre, and Witte. 
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granting of restraining orders by the federal courts in labor disputes 
unless specified conditions had been complied with, and, stated broad- 
ly, unless fraud or violence were involved. Moreover, and more im- 
portant, the term “labor dispute” was much more broadly defined 
than it had been by most of the courts. It now was to include disputes 
involving persons with “direct or indirect interest therein,” and “re- 
gardless of whether or not the disputants stand in the proximate rela- 
tion of employer and employee.” 

As interpreted by a “reconstructed” Supreme Court, Norris—La- 
Guardia gave the United States a new labor policy, one recognizing the 
concept of “common interest” which in general had been made clear 
by the few earlier court decisions specifically noted above, How- 
ever, all this became largely historical in 1947. For the provisions of 
Taft-Hartley to a considerable degree replaced those of the Norris- 
LaGuardia Act. But the real question is: Was this in line with a 
sound labor relations program ? 

No doubt the President had ‘in mind the issues we have raised here 
when he presented to the Congress his message on the State of the 
Union on January 6, 1947. He said: 

Not all secondary boycotts are unjustified. We must judge them on the basis 
of their objectives, For example, boycotts intended to protect wage rates and 
working conditions should be distinguished from those in furtherance of jurisdic- 
tional disputes. The structure of industry sometimes requires unions as a matter 
of self-preservation to extend the conflict beyond a particular employer. There 
should be no blanket prohibition against boycotts. The appropirate goal is 
legislation which prohibits secondary boycotts in pursuance of unjustifiable ob- j 
jectives, but does not impair the union’s right to preserve its own existence and q 
the gains made in genuine collective bargaining.” 

With this statement we are in agreement. But not so the Congress, 
which in adopting the omnibus Taft-Hartley Act intended to ban all 
“secondary boycotts.” Senator Taft explained that in weeks of hear- 
ing the committee “never succeeded in having anyone tell us any 
difference between different kinds of secondary boycotts”; *® there- 
fore all were banned, But sweeping definitions do not square with the 
decisions of many able jurists who in applying the common law had 
displayed what many think a keener analytic ability and understand- 
ing than did some very influential members of the Eightieth Congress. 
Or was it perhaps a difference in basic philosophy that was displayed ¢ 
In any event the analysis upon which the outlawing of all secondary 
boycotts was based is open to criticism. There are boycotts and boy- ’ 
cotts, as well as sympathetic strikes and sympathetic strikes, and 
varieties of jurisdictional strikes, featherbedding, and other kinds of 
concerted activity. We think distinctions might better have been 
made, taking into account the real economic interest of organized f 
workers in the unionization of a market if they are to protect what they 
have gained or to add to their effectiveness in securing further gains; 


nein: 13. (Italics ours.), It is to be noted that the latter phrase was kept in the 
a f-Hartley definition of labor dispute, in Sec. 2(9), but in the context of other parts 
erat, Sis meee not have the same effect as in Norris-LaGuardia. 
. Rec., : 
wit Cong. Rec., 93: 4323. It should be noted, however, that among a number of 
e esses who proposed significant distinctions was Secretary of Labor Schwellenbach, who, 
ao of the Committee, submitted a proposed bill which would have defined and out- 
pe pre types of secondary boycotts, to further a jurisdictional dispute or to Rag oy 
F employer to commit an unfair labor practice. Senate Hearings, 1947, Pt. 4, pp. 1987-38. 
an another suggestion on distinctions that should be made, cf. “Labor’s Economic Weap- 
and the Taft-Hartley Act,” University of Pennsylvania Law Review, 96 (1947), 8892. 
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but interference with the equal rights of other workers under the 
Act could and should be prevented. 
* 


* * * * * 


In discussing the boycott we have already considered the most im- 
portant legal question involved in the “sympathetic” and for that 
matter in many “direct” strikes. Many disputes have been called both 
“boyco‘ts” and “sympathetic strikes.” In fact, these are frequently 
twins. Under the 1947 law every sympathetic strike was apparently 
made unlawful by Section AW (4) (A).* Moreover, Section 303 
made it, like the boycott, unlawful and subject to suit for damages, 
But anyone familiar with industrial relations knows that in rea it 
there are different sorts of sympathetic strikes, as has been recogni 
by courts and more frequently by arbitrators. 

Now and then a union or a number of unions may lay down their 
tools for a day or so or indefinitely in sympathy with another striking 

oup in a different industry whi they have no tangible common 
interest. This the courts have held to be unlawful, and properly s0, 
for there are more important things at stake. This is admitted to be 
correct by almost anyone not inclined to regard just any strike as for 
a good purpose. Rather generally the unions in a building trades 
council strike along with a given union when it goes out on strike 
over wages or for other lawful objectives. But can this be thought 
lacking in justification when the relationships in the industry ar 
recognized? Certainly were the craftsmen organized into an indus 
trial union, they would be one and act as one in case of a controversy 
in which they were not immediately or directly concerned. Another 
and frequent form of sympathetic strike is found when workers refuse 
to process strike bound goods which are being added under “con- 
tract” to their usual work because of another firm’s dispute with the 
same or a sister local. Printing crafts have long incorporated in their 
contracts a statement of their right to refuse to work on “struck 
work.” Such instances are not any means as frequent in the 
clothing trade as they used to be, but there were many of them in 
the days of only partial union organization. Certainly, law or no lay, 
the “people” will usually balk at doing any “unfair” work an em: 
ployer may, as a favor, or as a contractor, take into his shop; and 
union employers frequently recognize their right to do so. 

One more case may be cited, that of /ron Moulders Union v. Alli 
Chalmers Co** Approximately forty years ago a dispute over law 
ful objectives arose at Allis-Chalmers, and, after a time, the manage 
ment contracted out moulding work to be performed by other 
companies, its competitors in the industry, many of whose employees 
were union molders. These workers refused to work on the “unfait” 
patterns. A restraining order against the international was 0b 
tained, but then set aside on appeal to the higher court. This cout 
declared that the local union calling the original strike was just ® 
free to solicit and receive aid from the other locals of the same unidl 

in its economic tussle with the employer as the employer was to 
the aid of other plants in getting out its orders. 


*®It is not our purpose or function to make detailed proposals in this technical fiel 
but we think reasonable, fair, and workable definitions and proscriptions could be worked 
tee ing defini 
ote also the sweeping nition of “strike’’ in Section 501(2) :; 470-71. 
#166 Fed. 45 (C.C.A. 7, 1908). . 
* Cf. comment by Gregory. op. cit., p. 126. 
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How can one escape the conclusion that. Taft-Hartley is unrealistic 
and too drastic in its treatment of sympathetic strikes, as it is of boy- 
cotts? The “struck work” clause was a source of conflict and a bitter 
feeling of injustice among union members in many industries in 1947 
and 1948. It was one of the issues in the many ITU strikes and Board 
eases. In the Chicago newspaper strike Typographical Union mem- 
bers in numerous instances were edhe’ in commercial shops to 
work on newspaper ads, thus undercutting their striking brothers. 
Some quit in preference. The legality of a solution through a state- 
ment of intent by the employers in their contracts to accept only 
“normal account” jobs was challenged in one of the Intermediate 
Reports.* The case in which union machinists were required to 
work on jobs sent to their shop by another plant in which machinists 
were on strike was typical of situations which caused bitter resent- 
ment in many industries,® 

Much has already been said incidentally in these pages concerning 
the “direct” strike. We have noted with approval several provisions 
in Taft-Hartley which restrict strikes as wales boycotts.** Of course 
the strike and attendant picketing are linked with the boycott in 
Section 8(b) (4). Very important here, and we think unfortunate, is 
the implicit limitation of a lawful dispute to those in the employ of 
any—that is, “an”—employer, disregarding the very real “unity of 
interest” frequently found in wider groups of employees. There is 
also the ban on strikes and lockouts for the sixty-day notice period 
before termination or modification of a contract, and the longer “cool- 
ing-off” period designed to assist in the settlement of national emer- 
gency disputes.*’ Taft-Hartley thus established extensive control over 
organized industry ; and this control involved for the most part regu- 
lation of union behavior. Many strikes remained lawful—over wages, 
hours, seniority, management unfair labor practices, and the like. 
But many others would fall under the bans of Section 8(b) (4). 
Strikes in violation of contract were not specifically made unfair labor 
practices but were subject to suit for damages under Section 301(a). 
And picketing could be expected to be restricted, both under the pro- 
hibition of coercion and by findings of illegality of the object sought. 
The extent to which picketing was protected, on the other hand, both 
by the “free-speech” clause and the constitutional right, was a crucial 
issue raised in early cases. 

The very inclusive definition of “strike” in Section 501(2) is im- 
portant in relation to much that has been said above. It read: 

The term “strike” includes any strike or other concerted stoppage of work by 
employees (including a stoppage by reason of the expiration of a collective- 
bargaining agreement) and any concerted slow-down or other concerted interrup- 
tion of operations by employees. 

What bearing this had on proscribed union behavior remained to be 
seen, The inclusion of “or other concerted stoppage of work by em- 


“International T pographical Union and Union Printers Section of Printing Industry 
tf America, Case No, 2-CB-30 (May, 1948); but other Intermediate Reports held that 
sistence on a clause to protect the union was not illegal, since employers were entitled 
yiluatarily to make such an agreement. Cf. Chicago {posraphits Union and Chicago 
of eeeper Publishers Association, Case No, 13—CB-6 (August, 1948). For a statement 
oe union case for this method of percetten against substandard work cf. Ball Com- 
mittee Hearings, Pt. 1, pp, 287-89, 301-2, 884 


age Bal Committee Report, Minority Views, April 1, 1948, pp. 13-14. 


"Seen, Ald) and 200-10. 


the 
hat 
atly 
ntly 
king 
3 for 
ades 
trike 
ney 
\dus- 
rere] q 

other 
efuse 
‘“con- : 
their 
m in 
law, 
1 = 
; and 
nfair 
ust a 
union 
o seek 

a 

= 

| 


216 PICKETING AND BOYCOTTS 


loyees (including sto page by reason of an expiration of a collective 
argaining agreement)” was designed among other things to 

with the coal situation.** “Quickies” also were included, tho 
management already had a remedy in discharge or other discipline 
such as fines and other penalties employed widely in mining and 
other industries under terms of collective agreements. But all thee 
concerted activities, along with boycotts, came under the ban of the 
Act when “an object thereof” was one of those prohibited by this 
section. There were of course saving clauses having to do with the 
right to strike. One was the incidental clause to protect the consti- 
tutional right of an individual employee to quit his job. The other 
is found in Section 13 on “the right to strike,” but this is significant 
chiefly in indicating that, contrary to the Wagner Act, Taft-Hartley 
did in various important respects limit and qualify that right. The 
effect of the final proviso of Section 8(b) (4), which applied to all the 
union unfair labor practices, is by no means clear, although the Senate 
Committee said it meant that “refusing to cross a picket line or other- 
wise refusing to engage in strikebreaking activities would not be 
deemed an unfair labor practice unless the strike is a ‘wildcat’ strike 


by a minority group.” *° 
9. SECONDARY BOYCOTT PROVISIONS CLARIFIED 


By Albert J. Woll, James A. Glenn and Herbert S. Thatcher 


{In: Labor Law Journal, v. 2, September 1951: 677-682; reprinted from the 
July 1951 issue of the American Federationist] 


The Supreme Court issued decisions in four cases recently which 
serve to clarify the scope and effect of the so-called secondary boycott 
provisions of the Taft-Hartley Act. The cases are: NLRB v. Inter 
national Rice Milling Company; NLRB vy. Denver Building and 
Construction Trades Council; Brotherhood of Electrical Worker, 
Local 501,v. NLRB; Local 74, Brotherhood of Carpenters, v. NLRB, 

The last three decisions serve to confirm many of the fears which 
organized labor has expressed concerning the destructive effect that 
the Taft-Hartley Act’s secondary boycott provisions would have upon 
traditional and justifiable labor practices based upon the principle 
of mutual aid and protection. 

In addition, these three decisions indicate that the act may embrace, 
and the Board may have jurisdiction over, building trades operations 
even where as little as several hundred dollars’ worth of materials ar 
received or shipped across state lines by the contractor or subeon- 
tractor against whom alleged secondary activities are directed. 


% Contrary to the finding of the President's Board of ee ye 3/1 in April 1948, President 

Lewis took ‘the position that there had been no “concerted stoppage”; rather that ther 
was only a letter calling attention of the locals to the fact that no plan for the payment 
of miners’ pensions had been adopted, and placins the blame on the operators; and that 
thereupon miners individually sto work. The government, however, obtained @ tf 
Fes — against the union. ew York Timea, April 4, 1948. 
“Taft Report, p. 23; cf. also Van Arkel, op. cit., pp. 52-54. This clause is one @ 
numerous examples of sections written n wary so that their intent and effect at 
exceedingly obscure. For a more detailed discussion of uncertainties, complexities, and 
problems arising under Section 8(b) (4) in “the hodge-podge of compromise, horsetradig 
and bad og 4 known as the Labor Management Relations Act of 1947, df. 
William L. Dennis, “The Secondary Boycott,” Proceedings %. New York Untene Pirtt 
Annual Conference on Labor (Albany: Matthew Bender & Co., 1948), pp. 359-418, 
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Labor disputes in the building trades industry were involved in 
three of the cases. Under the decisions, the Taft-Hartley Act makes 
it unlawful, in any building trades dispute where more than one 
contractor is engaged in construction work, to direct picketing at 
all of the contractors on the job where the actual dispute or grievance 
is with ay one of the iaiapeh contractors. 

It is only where the entire building or construction job is being 
undertaken by a single general contractor that picketing can be di- 
rected generally or at the job as a whole. 

It is unlawful for one building trades union which has a dispute 
with one of several contractors or subcontractors working on a par- 
ticular job to induce the craft employees employed by other con- 
tractors to quit their employment through picketing directed at such 
other contractors. 

It is only the contractor with whom the immediate dispute exists 
who can be picketed. 

Union rules or bylaws or the bylaws of building trades councils 
that attempt to require all crafts working on a particular job to 
cease work in support of a particular craft which is engaged in a 
labor dispute may be regarded, in certain circumstances under the 
decisions, as evidence supporting a claim of violation of the Taft- 
Hartley Act when used to require automatic as distinguished from 
voluntary quitting of work by craft workers other than those who 
have an immediate dispute. 

The majority of the Supreme Court, taking what the dissenting 
justices in one of the opinions termed as unrealistic view of buildin 
trades practices, considered each contractor or subcontractor enga 
in a particular construction job as a separate employer, so that any 
striking or picketing whose object was to induce a strike among 
employees of contractors or subcontractors other than the contractor 
or subcontractor with whom the immediate dispute existed would 
constitute unlawful secondary activity directed to so-called third 
parties, 

Labor had feared that the secondary boycott restrictions might 
have just this effect if the Taft-Hartley Act were literally applied. 
The latest Supreme Court decisions have proved the validity of these 

owever, while the decisions indicate that the Taft-Hartley Act 
does destroy many legitimate and justifiable practices in the building 
trades industries, they also indicate that the act does not prevent or 
prohibit picketing or striking, even on a construction job, against a 
particular contractor or employer with whom a particular craft has 
in immediate and primary labor dispute. 

The decisions make it clear that the secondary boycott provisions 
of the Taft-Hartley Act do not prohibit strikes or picketing by any 
craft or group of crafts having a dispute with a particular employer 
(always remembering that each contractor or subcontractor on a 
job must be considered as a separate employer) when the strike is 
for organizational purposes or to achieve recognition or to protest 
the hiring of nonunion labor or to protest substandard wages, hours 
and conditions. 

However, any such strike or picketing must be on behalf of the 
r organization that is affected, and the picketing and the picket 
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signs must be directed only at the employer with whom the dispute 
exists or against whom complaint and protest is being made. 

If this is done and if there is not attempt—by direct solicitation 
or union bylaws or otherwise—to en ye the craft employees of 
other contractors or employers on the job, by concerted action, to cease 
work in support of the protest, then the picketing is entirely legal, 
even though it may have the effect of causing a disruption or cessa- 
tion of work among craft employees of other contractors by reason 
of their refusal to cross the primary picket line placed by the pro 
testing union at the job site. 


INCIDENTAL SECONDARY EFFECTS 


The foregoing are general conclusions which can be drawn from the 
decisions. It might be well to indicate a little more specifically just 
what each decision holds and the meaning and effect of the specific 
holding. In the following analysis no attempt will be made to recite 
in detail the somewhat involved factual situation which existed in each 
case ; the general holding and its meaning will alone be considered. 

In NLRB vy, International Rice M Ming Company, a Teamsters 
local union, which was not certified or recognized as a majority repre 
sentative, picketed a rice mill with the object of securing recognition, 
In the course of the picketing, the union pickets induced and encour 
aged two men in charge of a truck belonging to a neutral customer of 
the mill to refuse to cros sthe picket line. 

The then general counsel of the labor board charged the union with 
violation of the secondary boycott provisions of the act in that it had 
ome to apie a third party not to deal with the picketed employer. 

e Board ruled that this inducement, since it took place at the 
scene of the primary dispute and did not amount to inducement to con- 
certed action, did not constitute a violation of the act. The Fifth 
Circuit Court of Appeals reversed the Board and was in turn 
versed by the United States Supreme Court in a unanimous opinion. 

The Supreme Court found that the picketing was directed primarily 
at the mill and not at the neutral customer and that, even though the 
effect of the picketing may have been to induce the neutral customer 
not to deal with the mill, this effect. was incidental. 

The law, it was said, specifically protected the right to strike ay 
employer in a primary dispute; this right was not to be impaired ut 
less specifically indicated in the act, 

The fact that the picketing was limited to the geographic area ol 
the mill was found significant. Further, the Supreme Court. noted 
that there was no pic eting of the customer as such, Finally, th 
Court found that the actual inducement of two employees of a neutral 
customer not to cross the picket line was aimed at individual action lj 
such employees; there was no attempt or object to induce concert 
activities of that customer’s employees. As stated by the Court: 

A union’s inducements or encouragements, reaching indivdual employees # 
neutral employers only as they happen to approach the picket place of busine’ § 
generally are not aimed at concerted, as distinguished from individual, eondud 
by such employees. Generally, therefore, such actions do not come within the 
proscription of Sections 8(b) (4). 

The /nternational Rice Milling Company case, then, is authority fo 
the proposition that the Taft-Hartley Act’s secondary boycott pr 
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hibitions do not forbid primary picketing or striking against an 
employer in a dispute over organization, recognition or working con- 
ditions, and that picketing in support of such a strike is not illegal, 
even though the incidental or even inevitable effect is to induce em- 
loyees of so-called third parties to refrain from crossing the picket 
ine, thus sie, wa their employer to cease doing business with the 
primary employer. 

This case is also authority for the proposition that oral solicitation 
of individual employees of a neutral customer, who approach a picket 
line legally established and maintained, which induces them not to 
cross that picket line, generally does not fall within the ban of Section 
8(b) (4) of the Taft-Hartley Act. 


UNFAIR SUBCONTRACTOR 


In the Denver Building and Construction Trades Council case, the 
Denver Building Trades Council became involved in a dispute with 
an electrical subcontractor who refused to hire union men. The gen- 
eral contractor, as well as other subcontractors on the job, were fair. 

The council posted a picket at the project, stating : “This job unfair 
to Denver Building Trades Council.” In addition, other craft unions 
affiliated with the council, whose members were employed on the job, 
were notified by the council of the electrical subcontractor’s refusal 
to hire union men, which action, under the bylaws of the council, 
oh the other craft workers to leave the job. 

Also, the general contractor was warned that the situation would 
st mig for him if the electrical subcontractor did not employ union 
workers. 

Picketing continued for about 13 days, during which time the entire 
job, except for the electrical work, was shut down. At the end of this 
time the general contractor notified the electrical subcontractor to get 
off the 4 Work was then resumed. 

Charges were filed and a complaint was issued, alleging that the 
object and result of the picketing was to cause the general contractor 
to cease doing business with the electrical subcontractor, in violation 
of Section 8(b) (4) of the Taft-Hartley Act. The National Labor 
Relations Board sustained the complaint. This decision was reversed 
inthe Court of Appeals for the District of Columbia. On appeal, the 
United States Supreme Court upheld the Board’s action in a decision 
from which Justices Jackson, Douglas and Reed dissented. 

The majority reasoned that, whatever the relationships between 
general contractors and subcontractors on a particular building job 
might be as a practical matter, as a matter of law each of these con- 
tractors or subcontractors was a separate entity and, therefore, a 
separate employer. 

ey, since the building trades council’s only complaint 
Was against the electrical subcontractor, the majority held it had no 
ice under the Taft-Hartley Act to direct its picketing at the entire 

, Which included the general contractor and subcontractors with 
whom there was no dispute. 

Since picketing directed at employers other than the unfair electrical 
subcontractor itifttiericed the employees of the other employers to quit 
Work, and thus forced the general contractor to refrain from doing 
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business with the electrical subcontractor, the picketing, according to 
the Supreme Court, was a clear violation of the secondary boycott 
| senertme of the Taft-Hartley Act, which expressly declares it to 
an unfair practice— 
to induce employees to engage in a strike where the object thereof is forcing or 
requiring any employer or other person to cease doing business with any other 
person. 
UNION BYLAWS 


The Supreme Court found, as had the NLRB, that the picketing 
was clearly directed against the general contractor as well as other sub- 
contractors, in addition to the unfair electrical subcontractor, with 
the object of requiring those other contractors to cease doing business 
with the electrical subcontractor. This was so, said the Court, because 
(1) the picketing as evidenced, among other things, by the picket 
signs themselves was directed at the job generally and not just at 
the unfair subcontractor; (2) the council approached the general con- 
tractor with implications of a shutdown if the electrical subcontract 
was not discontinued; and (3) the bylaws of the council required that, 
whenever any particular over-all construction job was declared unfair, 
all craft employees on the job must leave the premises, and in addition 
required that the entire job must operate under “closed-shop. condi- 
tions.” 

The bylaws made no distinction between the general contractor and 
any subcontractors who might be on the job. Because of these bylaws, 
the Supreme Court found that the picketing amounted to a “signal in 
the nature of an order to members of affiliated unions to leave the 
job and remain away until otherwise ordered.” 


The dissenting judges argued that the majority view was an un- 
realistic one having no regard. for practices in the building industry, 
and insisted that since the pena ing was at the scene of the dispute 


and “intimately and, indeed, inextricably united to it,” with no effort 
to reach the fair contractors on the job at other building sites, it should 
be permitted. 

The position of the majority in this respect was that the Taft- 
Hartley Act made no exception of the building industry and in n0 
way indicated that the various contractors and subcontractors em 
ployed on a particular building job should all be considered one 
single 

ven though the contractor might have some supervision over the 
subcontractor’s work, this “did not eliminate the status of each as al 
independent contractor or make the employees of one the employees 
of the other.” 

Since the relationship between general contractors and sub 
contractors was that of “doing business,” the secondary boycott pro 
visions of the Taft-Hartley Act were applicable. 

The effect of the decision in this case is to outlaw traditional prac 
tices and traditional bylaws of building trades organizations under 
which the employment relations at any particular building or com 
struction job were considered a single and undivided one. 

The decision has made clear, however, that while picketing cannot 
be directed against nonoffending contractors or subcontractors, it cal 
be directed against any particular contractor or subcontractor Wi 
whom a legitimate labor dispute exists; and, of course, where 
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entire job is undertaken by a general contractor, without any part of 
the work being contracted out to subcontractors, and a dispute exists 
with him, the entire job could be picketed. 


PEACEFUL, BUT “WRONGLY DIRECTED,” PICKETING 


The case in which Local 501 of the International Brotherhood of 
Electrical Workers was a party involved a situation somewhat similar 
to that in the Denver case. The general contractor subcontracted the 
electrical work and the carpentry work to subcontractors. The elec- 
trical subcontractor attempted to use nonunion men, whereupon the 
IBEW local protested and placed a picket at the jobsite. (A $15,000 
private dwelling was being constructed.) The picket sign read: 

*This job unfair to organized labor, IBEW, Local 501, A. F. of L.” 

The carpenters, who at the time were the oer ones working on the 
job, immediately left work. In addition, the IBEW’s business agent 
telephoned the general contractor, saying that the electrical subcon- 
tractor was unfair and would have to be replaced or the general con- 
tractor would receive no skilled tradesmen to finish the work. There- 
upon, the general contractor released the electrical subcontract, and 
the job continued. 

The labor board upheld the charges subsequently filed against the 
IBEW local, finding that an object of the picketing was to induce a 
strike of carpenter employees and employees of the general contractor 
for the purpose of requiring the general contractor to cease doing 
business with the electrical subcontractor. 

The Second Circuit, in a two-to-one decision, upheld the Board, as 
did the majority of the United States Supreme Court, with Justices 
Jackson, Douglas and Reed again dissenting. The tribunal's majority 
relied on its reasoning in the enver case and found that under that 
reasoning the secondary character of the picketing was clear. The 
court noted that no demands were made upon the electrical subcon- 
tractor directly, and the picketing was not aimed against the electrical 
subcontractor alone so as to force him to employ union workers; 
rather, the evidence disclosed that the picketing was directed at the 
carpenter subcontractor or at the general contractor in order to force 
the termination of the electrical subcontract. 

_ The fact that the picketing was begun when no electrical work was 
in progress, and when only the carpenters were on the job, was deemed 
significant in this respect. 

€ principal distinction between this case and the Denver case is 
that there were no bylaws or other controlling practices of building 
trades unions shown to exist similar to those which were shown to 
exist in the Denver case. The IBEW case involved simple, peaceful 
icketing, but since the Court believed it was wrongly directed the 
ourt found it unlawful. 

The Court disposed of the argument that, because the picketing was 
Peaceful, it was protected as an incident of free speech under the First 
Amendment. Congress has a right, said the Court, to declare illegal 
the objective of requiring third parties to cease doing business with a 
struck employer, and accordingly any picketing in support of that 
illegal object could not have the protection of the First Amendment. 


37689 O—59——15 


ct 
cott 
ig OF 
ting 
sub- 
with ie 
iness 
icket 
st at 
tract 
fun 
fair, 
ition 
ondi- 
and 
laws, 
al in 
e the 
1 un- 
istry, 
effort 
10uld 
Taft- 
in no 4 
1 one 
ar the 
oyees 
loyees 
mde 
under 
ay 
a 
it call 
re the a 


222 PICKETING AND BOYCOTTS 


RITTER CASE FORGOTTEN 


In so doing, the Supreme Court has apprently taken another long 
step in the emasculation of the doctrine that peaceful, informative 
picketing is the workingman’s means of communication and, as such, 
is protected under the First Amendment. 

In the Ritter Cafe case—which, it will be recalled, was a building 
trades case involving picketing of a restaurant with which there was 
no dispute but whose owner was engaged in constructing, with non- 
union labor, a building at another site several miles away—even the 
majority justices found the picketing to be illegal only because en- 
gaged in away from the area of the actual dispute. 

All the justices in the Ritter case indicated that, had labor's picket 
ing been conducted where the construction was in progress, it would 
have been protected under the First Amendment. 

Several of the justices participating in the majority decision in the 
present case also sat in the Ritter case. It is amazing that they should 
so soon have forgotten the practical realities of the construction im 
dustry and the implications of the free-speech doctrine in respect to 
traditional picketing practices in the building trades field—practices 
built up over the years with specific regard for the realities of em- 
ployment practices in that field. 

The Supreme Court also disposed of the argument that the free 
in Sections 8(c) of the Taft-Hartley Act permit 
the picketing in question by saying that all the prohibitions against 
secondary activities could be circumvented if that contention wer 
sustained. 

While the unions in the other cases raised additional arguments 

ting the unconstitutionality of the secondary boycott provisions 


respec 
of the one Act, the Court undertook to discuss only the 


free-speech issue and upheld the act by footnote references to decisions 
of various courts of appeals in which the constitutionality of the 
act had been sustained. 


UNION RULES BOW TO TAFT-HARTLEY 


The case of Local 74, Brotherhood of Carpenters, v. NLRB aga 
presented a factual situation similar to that in the Denver and /BEW 
cases. A nonunion firm had contracted to install the wall and floor 
coverings in a private home that was being renovated. The carpe 
work was being done by a union contractor, but, the Carpenters Union 
claimed. jurisdiction over the installation of the floor and wall cor 
erings. 

No picketing was engaged in, but the Carpenters Union orderel 
its four carpenters off the job, this being done at a time when none 
the nonunion installation work was in progress. 

The NLRB found the Carpenters’ local guilty of an attempt.to l- 
duce the employees of the carpenter contractor not to work, with the 
object of requiring that contractor to cease doing business with the 
installation contractor. The Sixth Circuit upheld the Board and, 0 
appeal, the United States Supreme Court, with Justices Jackson, 

uglas and Reed dissenting, also upheld the Board. 
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The majority used the same reasoning as in the Denver case, finding 
a separate employer relationship as between the carpenter contractor 
and the installation contractor. . 

The Court found that it was clearly an object of the action engaged 
in by Local] 74 to force the carpenter contractor to cancel the installa- 
tion contract. 

The Court found it immaterial that another object was to enforce 
a union rule that members should not work on a project where non- 
union men are employed ; any such union rule must bow to the express 
provisions of the Taft-Hartley Act. 

The Court made it clear, however, that the act “did not require 
individual carpenters to remain on the job.” The Court further made 
it clear that picketing directed solely against the installation con- 
tractor would hive been legal. 

In each of the foregoing three decisions involving building construc- 
tion work, the issue was raised that the National Labor Relations 
Board had no jurisdiction since the work in question had no substan- 
tial effect on interstate commerce because of the smallness of the job. 
In each case this contention was denied. 

Thus, the Supreme Court has indicated that the Taft-Hartley Act 
may cover any building or construction job whatsoever where even 
as little as several hundred dollars’ worth of materials is shipped 
across state lines, and even where a small private home is being con- 
structed. 

Of course, the Board has evolved its own rules of jurisdiction in 
this respect, and these require substantial interstate shipments (see 
“NLRB’s Jurisdiction,” The American Federationist, January, 1951). 
However, the courts could consider damage suits under Section 303 
regardless of the Board’s attitude toward the amount of interstate 
shipments it deems substantial. 


RECOMMENDATIONS 


‘The foregoing decisions may require certain changes in respect to 
picketing practices in the building trades industry. It is difficult, if 
not impossible, however, to make suggestions without reference to 
particular factual situations. 

In view of the possibility not only of injunction and unfair labor 
practice suits by the Board, but also of damage suits by the employer, 
no action in specific disputes should be taken, where there is any doubt 
whatsoever as to its legality, without consulting legal counsel. 

While, as before stated, the foregoing decisions do operate to destro 
many traditional and perfectly justifiable union practices in the build- 
ing trades industries, it also can be said that the picture is not so black 
isitmay seem at first blush, and it may be possible for building trades 
unions to accomplish much in the way of protection of standards and 
conditions which they were previously able to accomplish, provided 
different methods of picketing are utilized. 

One thing which it is important to bear in mind is that the Supreme 
Court considers each contractor and subcontractor on the job as a 
separate employer and requires that the picketing be directed against 
only that employer with whom an immediate dispute exists. In this 
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respect, then, it is important to watch the language and the message 
on the picket signs, so that it will clearly appear that the picketing is 
directed against the particular contractor or subcontractor with whom 
the union is in dispute. 

Furthermore, it may be well to picket only when the unfair con- 
tractor or subcontractor is carrying on construction work. To picket 
at a building job at a time when the contractor being complained 
against is not engaged in doing the work might indicate that the 
picketing is directed against the job as a whole rather than at the 
particular contractor or subcontractor. 

In addition, it might be well to reexamine existing rules and bylaws | 
in local unions’ or focal building trades councils’ constitutions, with , 
a view to the advisabilty of making adjustments in particular pro- 
visions which might be used to assist the Board or the courts in con- 
cluding that picketing activity is secondary in effect. 

The legality of such provisions would depend entrely upon the par- 
ticular facts in each case and upon the manner in which they are a 
aegte No general suggestions can be given, but legal advice should 

sought in case of doubt. 

If some of the foregoing precautions are taken, it would appear 
from the decisions that peaceful primary picketing is fully protected 
and is legal even though the picketing has the effect of inducing other 
craft workers on the job, acting on their own, to leave their employ- 
ment. 

In other words, other craft employees on any job where a labor 
dispute may be in progress in respect to a particular contractor or 
subcontractor may respect the picket line established against that 
contractor or subcontractor if, in their individual conscience, the 
employees in question feel that, as a matter of principle, they should 
not cross or work behind a picket line. 
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10. SECONDARY BOYCOTTS AND THE TAFT-HARTLEY LAW 
By Bernard Cashman 


{In: Svracuse Law Review, v. 6, Fall 1954: 109-128] 


For over half a century the secondary boycott has been one of the most 
controversial items in the explosive area of labor relations. Labor has in- 
sisted on freedom to use the boycott weapon as an essential component of the 
right to bargain collectively. Management has been equally insistent on the 
necessity to bar the use of the boycott in the interest of a free market. Public 
policy, as expressed in the form of court decisions and legislative treatment, 
has been conflicting on this subject, and is not susceptible of easy generaliza- 
tion, On the whole, however, the courts and the legislatures during most. of 
the last half century have viewed the so-called secondary boycott with dis- 
favor. 

| Attempts to define the secondary boycott in a fashion which is at once 
precise and at the same time clear are usually ineffectual. For our purposes, 
it is sufficient at the outsct to say that a secondary boycott is generally under- 
stood to mean “a combination to influence A by exerting some sort of social 
and economic pressure against persons who deal with A." The term takes 
content only from an understanding of its application in specific factual 
situations. A clear understanding of the Taft-Hartley Act provisions as to 


secondary boycotts requires some reference to the history of the secondary 
boycott prior to Taft-Hartley, 


I. THe Common Law 


At common law most courts found most secondary boyeatts illegal, often 
without engaging in any searching analysis of the complicated factual and 
economic relationships presented in such cases. A not inconsiderable part 
of the explanation for some of the early animosity toward the secondary boy- 
cot is to be found in the term itself. From the standpoint of semantics, the 
term “boycott” has an ugly sound. And the term “secondary boycott” com- 
pounds the ugliness. If one substitutes the term “secondary pressure,” some 
of the evil disappears at once. In any event, the decisions of the courts re- 
flected divergent and conflicting approaches, and much confusion. Not in- 
frequently substantially identical factual situations were regarded by one 
court as primary boycotts and by another as secondary. A better understand. 
ing of the common law decisions on this subject is facilitated by illustrations 
drawn from certain comman factual situations, 


* Attorney, Labor Bureau of Middle West, Washington, D. C.: former Attorney, Na- 
tional Labor Relations Board; Assistant General Counsel, National War Labor rd; 
Chief, Legislative and Bureau Services Section, Solicitor's Office, U. &. Pepecteent of Labor. 

FRANKFURTER AND Gasenr, THe Lasor In ji 48 (1ggo). For a good discussion 
of the common law decisions, see Gromfine, Labor's L'sg af Secondary Boycotts, 16 Cea, 
Wasn. L. Rav. 27 (1947). 


m 
n- 
he 
Ws | 
ith 
ro- 
on- 
ear 
‘ted 
her 
loy- — 
ibor 
r or 
the 
j 
ae 


226 PICKETING AND BOYCOTTS 
1. Union Refusal to Work on or with Non-Union Materials. ul 


One important form of boycott is the refusal of union members to work 
on of with mnt-union materials. The refusal to handle may involve a strike, 
This form of boycott urises most frequently in the construction industry, In 
the building trades ft has been commion for union carpenters engaged in con 
struction work to attempt to cause the unionization of carpenters employed 
by manulacturers of millwork by refusing to install millwork produced by 
non-union manufacturers. Many state courts held such conduct unlawful, on 
the grounds that it interfered with the business rights of third persons or in- 
volved breach of contract.? In this factual situation, however, the New York 
courts have found the boycott legal. The leading case is Bossert v. Dhuy! 
The court seemed to regard the action of the carpenters as a primary boycott. 
Its rationale is in line, however, with theory applied in the law of torts to the 
effect that an interference with the property or contractual rights of othe 
may be permissible where adequate justification is proved. The modern New 
York decisions find such justification where labor, on the particular facts, 
is engaging in a boycutt primarily for protecting its own self-interest, and not 
in injuring employers or others against whom the boycott is utilized. 


2. The Product Boycott. 


Another type of boycott is the so-called product boycott. One phase of 
the product boycott is where a union seeks to stop the sale or distribution of 
the disputing or primary employer's products by picketing the distributon 
of his products. Generally speaking, state courts held such picketing illegal’ 
This activity was considered to be an interference with the right to a free 
market or an inducement of breach of contract. 

The New York courts, however, have been more liberal in this type of 
case, and have developed a doctrine known as the “unity of interest’ doctrine. 
Goldfinger v. Feintuch® is the case which has won widespread attention in 
enunciating this approach. In that case the union attempted to obtain an 
agreement from the only non-union manufacturer of kosher meat products if 
the City of New York. The manufacturer was paying wages substantially be 
low the union scale. The union placed pickets in front of retail stores selling 
the manufacturer's products. The signs carried by the pickets were directed 
against the non-union products. In a suit by one of the picketed retailen 
against the union, the court refused to enjoin the picketing, holding that 


2. Shine v. Fox Bros. | Co.. 156 Fed. 957 (Sth Cir. 1907); Lrving v. Joint 
carpen 


Dist. Council, United Brotherhood of ters and Joiners, 180 Fed. 896 (C.CS.D.NY. 
1910); Decorative Stone Co. v. Building Trades Council, 18 F.2d 333 (S.D.N.Y. 1927); Am 
strong Cork and Insulation Co. v. Walsh, 276 Mass. 263, 177 N. E. 2 (1931): Purvis v. Loal 
No, 500, United Brotherhood of Carpenters and Joamers, 214 Pa. $48, 63 AU. 585 (1906). 

221 N. ¥. $42, 117 N. E. 582 (1917). 

4. United Union Brewing Co. v. Beck, 200 Wash, 474, 98 P.2d 772 (1939); Fink and 
Sons v. Butchers’ Union No. 422. 84 N. J. Eq. 638. 5 Atl. 182 (1915); May Farins 
v. Milk W Driver's Union, go: Ill, App. 607, 22 N.E.2d g62 (19$9). 

5- 276 N.Y. 281, t1 N.E.2d gro (1937). 
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peaceful picketing against the product sold by one it found to be in unity of 
interest with the manufacturer was proper. The court held that the union 
could follow the product to the place where it was sold. The court pointed 
out that when a manufacturer paid less than union wages, both the manu- 
facturer and the retailer who sold its product were in a position to undersell 
competitors who paid the higher scale, and thus a possible result would be 
wage reductions for union members. 

Time does not permit further reference to the common law treatment of 
this subject. We turn to the Sherman and Clayton Act cases and the Federal 


legislation on secondary boycotts. 


IJ. SHERMAN, CLAYTON, AND Norris-LAGUARDIA 

The era of the Sherman and Clayton Acts produced some of the great 
landmark cases in labor law, the Danbury Hatters case,* Duplex Printing 
Press Co. v. Deering;* and Bedford Cut Stone Co. v. Journeyman Stone Cut- 
ters Association.® All three cases dealt with boycotts determined by the Su- 

Court to be secondary in nature. The court in the Danbury Hatters 
case found the Sherman Act applicable to labor combinations. The Clayton 
Act was thought by many to have amended the Sherman Act so as to exempt 
labor organizations from its provisions. The Supreme Court, of course, had 
the last say on that, and in the Duplex case held the Clayton Act did not take 
a secondary boycott by the Machinists’ union out from under the Sherman 
Act. : 

The Duplex Company was one of four manufacturers of printing presses 
in the United States. It operated an open shop. All four manufacturers were 
in active competition with each other. The other three manufacturers were 
recognizing and dealing with the union, and had established an eight-hour 
day and a minimum wage scale. Duplex refused to recognize the union, re- 
fused to introduce the eight-hour day, and refused to introduce a minimum 
wage scale. Two of the three manufacturers who were working under union 
conditions told the union that unless it succeeded in obtaining recognition 
and improved labor standards at Duplex, they would terminate their agree- 
ments with the union. The union declared a strike at Duplex, and instructed 
members of the union not to install and operate in New York presses manu- 
factured by Duplex in Michigan. These instructions were followed. A ma- 
jority of the court found a violation of the Sherman Act, even as limited by 
the Clayton Act. A majority of the court found a “secondary boycott” inter- 
fering with Duplex’s interstate trade. 

The case evoked a famous dissent by Mr. Justice Brandeis. In his view 
the basic issue was whether al] with a common interest may join in refusing 
to work on “articles whose very production constitutes an attack upon their 


6. Loewe v. Lawlor, 208 U.S. 274 (1908). 
254 U. S. 448 (19a). 
274 37 (1927). 
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sandards of living and the institution which they are convinced supports it. 
He concluded that there was such a community of interest, and that sucha 
refusal was justified. His dissent im that case has provided the foundation fer 
much modern legal thought in this field. In the Bedford case, a majority 
of the court found that « refusal of union members to handle Bedford sone 
constituted a violation of the anti-trust laws, even though the union's com 
duct resulted from the primary employer's refusal to continue dealing with 
the union, a lockout of the union members, and the establishment by the 
employer of an apparently company-dominared union. This case, again, re 
sulted in a classic dissent by Mr. Justice Brandeis, pointing out, among 
other things, that the action of the union was reasonable as a purely defen- 
sive measure. | 

These cases and state court decisions permitting the use of injunctions 
in labor disputes strongly aroused public opinion against the indiscriminate 
use of the labor injunction, and resulted in the enactment of the Norris-La 
Guardia Act.1° The broad definition of “labor dispute” in that statute 
marked a legislative victory for the Brandeis point of view as expressed in 
the Duplex dissent. Subsequent court decisions seemed to make it clear 
that Federal courts were forbidden by Norris-LaGuardia to issue injunctions 
against most kinds of secondary boycotts.4? And in United States v. Hutche 
son}* in a case involving a criminal prosecution under the Sherman Act, the 
Supreme Court held that the Norris-LaGuardia Act required a determination 
that the defendant union's boycott activities, both secondary and primary, 
were not in violation of the Sherman Act.'¢ 


II. Tue Tart-Hartizy Acr 


For a time after Norris-LaGuardia and Hutcheson, Duplex and Bedford 
were believed to be dead. Strong public dissatisfaction with secondary pret 
sures applied by labor in some areas of industry, however, led to the consid 
eration of statutory proposals to again limit the use of secondary boycotts 
The adoption of Taft-Hartley showed that Duplex, at least, was. not dead, 
but sleeping. It is true, however, as Professor Koretz has pointed out, that 
Bedford may be said not to have been resurrected in its entirety. Certainly, 
the Wagner Act'* did provide a substantial measure of protection for em 


ployees against employer conduct such as that found in the Bedford cam. 


at Duplex Printing Press Co. v. Deering, 254 U. S443, 481 (1921). 
Stat. 70 (1982), 29 U.S.C. §§ 101-15 (1946) 
nited States v. Hutcheson, 3:2 U. S. (940); Kocetz, Koretz, Federal Regule 
tion of of Secendaty Strikes and Boycotts—A New Connex L. (1994) 
12, Levering and Garrigues Co. v. Morrin, 71 Pad (ad Cir. 
Birl, 105 F.2d g48 (3d Cir. 1939); Milk Wagon Drivers Union v. Lake 
Inc., $11 U. S. (190). 
1 note 11. 
“ot Nee York and many other states have statutes similar in the main to the Norrie 
LaGuardia Act placing limitations on the us of injunctions in labor disputes. 
15. Koretz, Federal Regulation of Secondary and Boycotts—A New Chapter, #1 


Comnext L. Q., 295, 238 (1952). 
16. 49 Star. USC. § 151 seq. (1946). 
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Similarly, one of the fundamental justifications formerly urged to justify 
labor's use of the secondary boycott had been substantially eliminated by the 
Wagner Act, namely, the widespread use of the blacklist by employers.*" 
Moreover, when Norris-LaGuardia was interpreted to prevent enjoining 
strikes and picketing by union A designed to force employer A to recognize 
it in the face of a current certification of a rival union B by the National 
Labor Relations Board under the Wagner Act, the result could not properly 
be defended.?* 

President Truman had recognized the need to prohibit certain types of 
secondary boycotts. He suggested to the Congress in his State-of-the-Union 
message of January, 1947 the prohibition of certain types of secondary boy- ! 
cots.” He made it clear, however, that there should be no blanket prohibi- j 
tion of secondary boycotts, and cited certain types of secondary boycotts he 
judged justifiable.2° The Taft-Hartley Act, however, adopted the approach 
of a blanket condemnation of all secondary boycotts. 

The prohibition of secondary boycotts is contained in Section 8(b) (4) 
(A) and (B), which provides that it shall be an unfair labor practice for a 
labor organization or its agents: 

“ (4) to engage in, or to induce or encourage the employees of any employer to 
engage in, a strike or a concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any services where an object 
thereof is: (A) forcing or requiring . . . any employer or other person to cease 
using, selling, handling, transporting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, or to cease doing business with 
any other person; (B) forcing or requiring any other employer to recognize or 
bargain with a labor organization as the representative of his employees unless 


such labor organization has been certified as the representative of such employees 
under the provisions of section g. . . ."™ 


Section 303 (a)(1) and (2) provide in substantially identical language for 
damage suits in the Federal Courts by persons injured by conduct in viola- 
tion of its terms.22 


1. The Administrative Development of the Primary-Secondary Dichotomy 

The statute does not employ the term “secondary boycotts.” The lan- 
guage of Section 8(b)(4)(A) and (B) is broad. A literal reading would outlaw 
even primary strikes and picketing. It seems a fair conclusion that the reach 
of the statute did not extend that far. The Board early determined that it was 
left to it as the administrative agency charged with the enforcement of the 


ONTHLY Lason Rev. 255 (1947). 


a1. 61 Star. ag US.C. b)(4)(A) and (B . 
6: Stat. (1947), 29 § 187 and (a) (Supp. 
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statute to define by the “empiric process of administration’* on a case-by- 

case basis the precise nature and extent of the limitations imposed on union 

activity. The historic necessity of giving legal content to the secondary boy- 

cott by reference to specific factual situations was again present. The Board 

found it necessary to discriminate between primary and secondary labor 
res. 

The Taft-Hartley Act is an integrated statute. Section &(b)(4) cannot be 
read in isolation from other provisions of the statute. Section 13% safeguards 
the right to strike, and Section 7*° protects the right to engage in concerted 
activities. Several other sections of the Act would be rendered meaningless if 
Section 8(b)(4)(A) were read literally and regarded as outlawing primary 
labor pressures such as the strike. Both the legislative history and the Su 
preme Court recognized the continuing right to resort to primary strikes. 
A fair appraisal of the statute is that Congress attempted to accommodate 
the conflicting interests of employees in exerting effective economic pressures 
on an employer and the interests of neutral employers in freedom from in- 
volvement in disputes not their own. These interests, the Board determined, 
are to be reconciled by distinguishing between primary and secondary boy- 
cotts on the facts of each case. The evolution of the Board's development of 
the criteria by which such distinctions are to be made is best comprehended 
by reference to specific factual illustrations. 


2 * «= & 


a. The Product Boycott 


In the very first case to be decided by the Board, it was made clear that 
the principles applied at common law by the New York court in Goldfinger 
v. Feintuch were not applicable under the Federal statute. In Matter of 
Schenley Distillers Corporation,” one union local engaged in a strike 
against a liquor manufacturer over the terms of employment. Members of a 
sister local employed by independent distributors refused to handle the mat- 
ufacturer’s products. The Board found that this was a secondary boycott and 
that the secondary pressure on the distributors was designed to induce the 
distributors to cease doing business with the primary cmployer, the manw- 
facturer. Such conduct the Board held vivlated the provisions of 8(b)(4)(A). 


b. Picketing at the Situs of the Dispute 

Onc of the early problems presented to the Board. was whether picketing 
at the primary employer's place of business in the course of a strike against 
a primary employer which induced third persons not to enter the premises 


23. Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 194 (194). 
24. 61 STAT. 151 eu a U.S.C. § 163 (Supp. 1950). 
61 Stat. 140 (1947), 29 U.S.C. 157 (Supp. 1950). 
Brief for NLRB, pp. 26-63, NLRB v. International Rice Milling Co., 341 U. 8. % 
(1951), where the legislative history is discussed. The discussion here of the steep 
lah dichotomy is based on the Board's decisions, the Board's brief in the Denver and 
Rice Milling case and- Professor Koretz’s discussion in his article in 37 Cornest L. Q. 8% 
cited supra note 11. 
27. 78 NLRB 504 (1948), enforced, 178 F.ad 584 (2d Cir. 1949). 
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was lawful. In the Pure O7i/ case** a union picketed a dock which belonged to 
and was normally operated by the Standard Oil Company, against whom the 
union was on strike in a dispute concerning terms and conditions of employ- 
ment of employees employed by Standard at the dock. The Board rejected a 
contention that such action was forbidden by the statute because it induced 
employees of Pure Oil to engage in a concerted refusal to handle Pure Oil 
products at the dock in order to force Standard Oil to cease doing business 
with Pure Oil. The Board stated: 


“A strike, by its very nature, inconveniences those who customarily do business with 
the struck employer. Morcover, any accompanying picketing of the employer's 
premises ie necessarily designed to induce and encourage third persons to cease 
doing business with the picketed employer. It does not follow, however, that such 
picketing is therefore proscribed by Section 8 (b) (4) (A) of the Act. 


. . Section 8 (b) (4) (A) was aimed at secondary and not primary action. 


. . . the section does not outlaw any of the primary means which unions tradi- 
tionally use to press their demands on employers. In this case the Union was 
making certain lawful demands on Standard Oil. It was pressing these demands, in 
=. by picketing the Standard Oil dock. As that picketing was confined to the 

mediate vicinity of Standard Oil premises we find that it constituted permissive 


primary action.” 

The Rice Milling case®° is one of the more illuminating cases décided by 
the Board in reflecting its development of the primary-secondary dichotomy. 
In that case, the Union, in the course of an organizational campaign, picketed 
employer A. None of the employees of employer A joined the strike or pick- 
eting. A truck driven by two employees of employer B, a customer of em- 
ployer A, came to the premises of employer A to obtain some commodities. 
As the truck was about to enter the premises of A, a line of pickets formed 
across the road leading ta the premises, and told the truck drivers they could 
not enter because “we got a strike on.” The drivers agreed to go back, and 
returned to the highway, where they were met by a representative of A. The 
drivers returned with him to A's mill by another route. As they were enter- 
ing, rocks were thrown at the trucks by the pickets, but the drivers neverthe- 
less proceeded on to the mill. 

The Board found that the picketing was primary and did not constitute 
a violation of Section 8(b)(4)(A). 81 The Board further found that the rock- 
throwing, while not to be condoned, did not convert the primary picketing 
into a violation of Section 8(b)(4)(A). 

The Fifth Circuit Court of Appeals reversed the Board, and rejected 
ony. distinction between primary and secondary activities.*? The ad 


28. International Union and Pure Oil Company, 8&4 NLRB gig (iia 
89. Id, at $18, 

NLRB v. International Rice 341 U. (vas 

$1. International Brotherhood of Teamsters (Int'l Rice Co), 8 NLRB 360 


32. International Rice Milling Co. v. NLRB, 185 F.2d 21 (5th Cir. 1990). 
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Court upheld the Board, but rested its decision on a rather narrow ground, 
That ground was that the picketing and inducement of the men on the truck 
did not amount to an inducement of concerted action. 


t. The Common Situs Cases 
In the situations presented by the Schenley and Rice Milling cases, where 
the employer's place of business is stationary and geographically separate 
from the premises of any other employer, the question as to whether sexike 
action is directed against the primary employer or against the secondasy 
employer is ordinarily determined by the location of strike activity. If “the 
bounds of primary economic conflict is geographically confined to the situs 
of the labor dispute"”®* then picketing is lawful. If picketing is restricted to 
the premises of the primary employer or if third persons are merely induced 
not to enter those premises, then the Board holds the picketing to be primary 
and lawful. If the picketing extends to the place of business of the secondary 
employer, it is secondary and unlawful.“ 

Where, however, there is no geographic separation between the place of 
business of the primary employer and that of a neutral employer, the situ- 
ation is complicated and there are difficulties of interpretation. Such “com- 
mon-situs” cases require the formulation and application of additional 
criteria to aid in determining whether the labor organization involved has 
treated only the primary employer as its adversary, or has gone further and 
treated neutral employers as parties to the dispute. 


“ ...« The Board has considered it particularly pertinent to inquire into these 
questions: (1) whether the labor organization involved has publicized the dispute 
as involving the primary employer exclusively, or has by its publicity or directions 
indicated that it regards the dispute as extending to neutral employers as well; (2) 
whether the labor organization has indicated that its direct and immediate objec- 
tive is to force neutral employers to cease doing business with the primary em- 
ployer, or is merely to curtail the primary employer's business; (3) whether the 
labor organization i1as attempted to induce employees of neutral employers to re- 
fusé to perform services for their own employer, rather than merely to refuse to 
render only such services as assist the primary employer; and (4) whether the labor 
organization has restricted its picketing as closely as practicable under the circum- 
stances both in point of time and place to the immediate situs of the primary 


dispute... ."™ 
Whe — . -entral employer is engaged in business operations on the pri 
mary employer’s premises, picketing of the primary employer confined to his 
premises and advertising only the dispute with the primary employer is legal. 
In such a case the picketing is not subject to prohibition, even though it has 
the incidental effect of obtaining the aid of the neutral’s employees.** 


$3- Brief for-NLRB, p. 25, NLRB v. Denver Bidg. and Const. Trades Council, 94 
U. S. 675 (195 


1). 
$4. Unlet Brotherhood of Carpenters and Joiners of America (Wadsworth Building 
Co.), 81 NLRB 802 (1949), enforcement granted, 184 F.ad 60 (10th Cir. 1950): Printing 
Specialties and Convertars Union lright Pacific, Ltd.), 82 NLRB 271 (194 
35. Brief for NLRB pp. 15-16, NLRB v. Denver Bidg. and Const. Trades Council, 9! 
U. S. 675 (1951). See also Union of the Pacific, gg NLRB 547 (1950). 
. Oil Workers International Union (Pure Oil Co.), supra note 28; Deena Artwatt, 
Inc., 86 NLRB 732, 735 (1949). 
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ad. The Mobile Situs Cases 
There is another group of cases, chiefly in the trucking industry, where 
the business operations of the primary employer are mobile and ambulatory, 
and take place temporarily at the premises of secondary, or neutral, em- 
ployers. Picketing in such cases, if limited to the times when the primary em- 
ployer is engaged in business with the neutral at the neutral’s premises and 
clearly limiting publicity to the primary dispute, is primary and lawful.* 
Where the picketing is not thus limited, such pressures are unlawful,*# 


e. The Building Project Cases 
The common-situs cases arise most frequently, however, in the building 
and construction industry. Three such cases have found their way to the Su- 
preme Court, N.L.R.B. v. Denver Bldg. and Const. Trades Council, which 
I shall call Denver; International Brotherhood of Electrical Workers, Local 
jor, A.F.L. v. N.L.R.B., which I shall call Langer; and Local 74, United 
Brotherhood of Carpenters and Joiners of America, A.F. of L. v. NL.R.B..™ 
which I shall call Watson. 

In the Denver case a general contractor subcontracted to a non-union 
electrical contractor the electrical work in connection with a construction 
project. The non-union subcontractor had been involved in a long-standing 
dispute with the Denver Building and Construction Trades Council, and par- 
ticularly with the electricians’ union, a member of the Council. The general 
contractor arranged with other subcontractors who employed union members 
to perform necessary work on the building project. The union members em- 
ployed included plumbers, laborers, and carpenters, who were members of 
unions affiliated with the Council. Because of the presence of the non-union 
employees of the electrical subcontractor on the job, the Council determined 
to picket the job. In accordance with the practice, each affiliate of the Coun- 
cil was notified of the decision. Such a notice constituted a signal in the na- 
ture of an order to union members to leave the job. A picket was placed on 
the project, and all union men left the job. The general contractor notified 
the non-union subcontractor to leave the job so that the project could be 
completed. The Board found that the Council and certain affiliates, by pick- 
eting the project, induced union members to quit work, with the object of 
causing the general contractor to cease doing business with the non-union 
electrical contractor, thus violating Section 8(b)(4)(A). 

The District of Columbia Circuit Court of Appeals set aside the Board's 


8. United Brotherhood of Carpenters, etc. Pair Co), 
760, International Brotherhood of Electrical (Reeme-An- 
International Brotherhood of Teamsters, etc. (Geerfing 
inc,), go NLRB 401 (1950). 
$4: U. S. 675 (1951). 
40. 341 U. S. (1951). 
41. 941 U. 8. 707 (1951). 
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order, the court finding that Section 8(b)(4)(A) was not violated on the ground 
that the union’s conduct was primary, nut secondary, action.” 

The Supreme Court sustained the Board's order and reversed the Circuit 
Court. A majority of the Court said the Board's finding that an object of the 
strike was to force the contractor to terminate his contract with the noa-union 
subcontractor was a crucial finding. On that basis Section 8(b)(4) was vio- 
lated, and the majority could see no “adequate reason” for finding that the 
relationship of contractor and subcontractor was not one of “doing busines” 
within the meaning of the statute. 

In the Langer case, the facts are similar to those of Denver. _. 

The Board and the Second Circuit Court of Appeals found a violation 
of Section 8(b)(4)(A).44 The Supreme Court approved these rulings. 

In Watson, a carpenter's union local had been engaged in a dispute with 
a store over recognition for the installation employees of the store. The store 
had a department which sold and installed wall and floor coverings. A house- 
owner who was renovating his home contracted with the store for the pur. 
chase and installation of floor and wall coverings. The store insisted on in- 
stalling the coverings with its own non-union employees. When the union 
learned that the non-union employees were doing the installation work, it 
ordered off the job four union carpenters who were renovating the house. 
The Board found the union's ordering a strike constituted a violation of Sec 
tion 8(b)(4)(A).** This finding was approved by the Sixth Circuit Court of 
Appeals.** The Supreme Court likewise approved the Board's findings. 

These three cases make it clear that the strikes and attendant pressures 
against secondary contractors and subcontractors at a common situs and 
single project are illegal where there is an independent contractor relation- 
ship between the employers involved. 

In all three cases, also, the Supreme Court emphatically rejected the con 
tention that picketing and similar inducement constituted views, argument, 
or opinion protected by Section 8(c) of the Act. And the Court quickly re 
jected the contention that peaceful picketing was protected by the Fint 
Amendment. 


Unfair Lists 

The distinctions drawn by the Board in strike cases between primary 
and secondary boycotts have likewise been applied in cases involving the 
compiling and publication of unfair lists. Perhaps the best illustration of 


= Denver Bidg. and Construction Trades Council v. NLRB, 186 F.2d g26 (8th Cir. 
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1 1949) 

Brotherhood of Worken, Local sor NLRB, 18: Fad 

wala 74. United Brotherhood of Carpenters and Joiners (Watson's Specialey Store) 


nets United Brotherhood of Carpenters and Joiners of Ameria, 
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the manner in which the Board has drawn these distinctions where an unfair 
list is involved is the Grauman case." In.the Grauman case a building trades 
council placed a non-union manufacturer and installer of store fixtures on 
its “unfair list.” This list was posted on the Council's bulletin board and 
distributed to its affiliated local unions. The Board held that the mere plac- 
ing of a primary employer's name on an unfair list and its publication to the 
affiliates was not illegal. The Board analogized the placing of a primary em- 
ployer on an “unfair list” to picketing at his plant. Such picketing would 
clearly be lawful. 

The listing of a secondary employer on an “unfair list” is, however, held 
to be violative of Section 8(b)(4)(A).** Inducing a general consumer boycott 
by use of an unfair list is, however, permitted.*® Such conduct is permissible 
because the statute’s proscriptions are limited to action directed at inducing 
or encouraging employees of a secondary employer to strike or withhold 
services. And similarly, union action directed at secondary employers or su- 
pervisors is not prohibited by Section 8(b)(4)(A). 


g Hot Cargo Clauses 


Finally, one other group of the Board’s decisions that requires mention 
is the group of cases involving “hot cargo” contracts. The hot cargo contract 
is one where an agreement between an employer and a union expressly re- 
serves to the union the right to refuse to handle the goods or freight of any 
employer involved in a labor dispute. The Board has held in such cases that 
the refusal of the employees of a trucking firm to handle the freight of a 
struck company does not violate Section 8(b)(4)(A)." In the Conway case®* 
amajority of the Board said: 

“It is evident from these facts that the three secondary employers, in effect, con- 
sented in advance to boycott Conway's. As they consented, their employees’ failure 
to deliver freight to or accept freight from Conway trucks was not in the literal 
sense a ‘strike’ or ‘refusal’ to work, nor was any such concerted insubordination con- 
templated by the Respondent when it caused the employees to exercise their con- 
tractual privilege.” 


The Board rejected the contention that “hot cargo” agreements were re- 
pugnant to the policy of the Act. © 

On the whole, the Board decisions represent a realistic resolution of the 
problems invalwed in the administration of the highly complicated and 


United of Carpenters and Joiner of America (Wadeworth Bul 
Fad Co., go NLRB 1614, enforced as modified in other respects, 191 
Frame Co NLRB (0): Lal Brother 

1. Conway's Express, 87 NLRB (1949). enforced, 195 F.ad ga6 (ad Cir. 1952); 
Pissburgh Plate Glass 


Com ¥' LRB No. 120 (1968). Board is tly re- 
examining this issue in a Transfer, Inc. Case No. 17-cc-18. No ere 
lewed at this writing. 


58. 87 NLRB at 


*The Board position on “hot cargo”’ has undergone considerable change since this was written. See 
Walter L. Drykin, The Legality of Hot Cargo Clauses, pp. — of this volume (ed.). 
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broadly phrased provisiors of the secondary boycott provisions of the Act, 
The primary-secondary dichotomy is the mechanism which has been devel- 


oped by the Board to harmonize the dual objectives of the statute which aims | 


to preserve the right to strike and at the same time to protect truly neutral 
employers from interference in the carrying on of their operations by unions 
engaged in disputes with other employers concerning employees over whose 
wages and working conditions the neutral employer has no control. While 
the circuit courts are in conflict as to the extent to which the Supreme Court 
has accepted the Board's approach to the secondary boycott problem, it would 
appear that the court has, in substance, adopted the Board’s approach. A 
careful reading of the Denver case appears to make this clear. In the Denver 
case, the court distinguished the Rice Milling case in the following language: 


“. . . The conduct which the Board here condemned is readily distinguishable from 
that which it declined to condema in the Rice Milling case ante, page 665. There 
the accused union sought merely to obtain its own recognition by the operators of 
a mill, and the union's pickets near the mill sought to influence two employces of 
a customer of the mill not to cross the picket line. In that case we supported the 
Board in its conclusion that such conduct was no more than was traditional and 
permissible in 2 primary strike. The union did not engage in a strike against the 
customer, It did not encourage concerted action by the customer's employees to 
force the customer to boycott the mill. It did not commit any unfair labor practice 
proscribed by 8(b)(4)."" 

It is submitted that the distinctions drawn by the Board between primary and 

secondary activity were, in fact, recognized by the Supreme Court in the Den 

ver case and the three companion cases decided the same day. 

It should also be plain, however, that Section 8(b)(4) has resurrected 
Duplex. Clearly, refusal to install machinery manufactured by a manufac 
turer with whom the union has a dispute in another geographical location 
would be violative of the present law. It is likewise true that the fact that 
such action may be defensive in nature on the part of the union and designed 
to preserve the union as an institution, or to preserve the wage standards ob 
tained in competitive plants, would stand as no defense if the action were 
secondary under the criteria evolved by the Board and thus far approved by 
the courts. The common law of New York, as represented by Bossert v. Dhuy, 
is likewise not applicable as applied to an industry affecting commerce to 
which the provisions of 8(b)(4) apply. 


IV. Prorosars ror Lzcistative CHANGES IN THE 

Szconpary Boycott Provisions or TaFt-HARTLEY 
In the troubled history of this controversial subject, it is not surprising 
that judicial as well as legislative judgments differ in the diverse and compli 
cated factual situations which are encompassed under the term secondary 
boycott. Dissatisfaction with the functioning of the Taft-Hartley boycott pro 
visions, even under the realistic administration given to those provisions of 


58. 941 U. S. 675, 687-688 (1951). 
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the Act by the Board, has already emerged, and not alone from the unions. 
Such dissatisfaction has been evidenced by President Eisenhower in the rec- 
ommendations which he has made to the Congress in January, 1954. 


President Eisenhower's Recommendations 
The President has recommended, among other things, that: 


. . . the Act be clarified by making it explicit that concerted action against (1) an 
employer who is performing ‘farmed out’ work for the account of another employer 
whose employees are on strike or (2) an employer on a construction project who, 
together with other employers, is engaged in work on the site of the project, will 
not be treated as a secondary boycoit.”™ 

His first recommendation, which would permit strikes against employers who 
are doing the work of the employees who are on strike, adds nothing to the 
existing law. In Douds v. Metropolitan Federation of Architects, 75 Fed. 
Supp. 652, Judge Rifkind found such activity not to be within the provisions 
of Section 8(b)(4)(A). While secondary boycotts were generally unlawful at 
common law, some courts held that a refusal to do work on struck goods which 
were sent out to a secondary employer for the purpose of defeating the strike 
was 

The second phase of the President’s recommendations would overrule 

the Denver, Langer, and Watson cases. I agree with the suggestion. The 
considerations which sanction a ban on certain types of secondary boycotts 
are not persuasive with reference to secondary strikes or picketing at the 
site of a single construction project. In such a situation, there is a strong 
community of interest among all the employees working at the project. If, 
instead of the historical pattern of craft unionism which has grown up in 
the building industry, there were a single industrial union representing all 
of the employees in the project and a single employer, the primary aspect 
of a strike or picketing against the employer would be clear. The community 
of interest of all of the employees would be apparent. To treat each craft 
separately under such circumstances is unrealistic. The wages of the various 
building crafts are traditionally linked quite closely. It is true that the 
various contractors on the project with whom the affiliated building trades 
unions have no quarrel may be neutral to a particular existing dispute. 
The fact, however, that all are engaged in a single enterprise in which their 
activities are closely bound together makes for a kind of neutrality that is 
insufficient to insulate the separate employers from the impact of a labor 
dispute occurring in the carrying on of what is, in substance, a single en- 
terprise.5* 


§4. H. Doc. Cong., 2d sess., a in Hearings before the Senate Commit- 
tee on Labor and Publ Welfare, 83d 
See Iron Moulders Union y. Allis hetndenn 166 Fed. 4 
See the discussion by Professor Cox his testimony ate Committee 
bor and Public Welfare, Hearings before the Senate Committee on Labor and 
83d Cong, ad Sess., 3596. 
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The question of legislation on secondary boycotts is really a question 
as to the extent of the permissible area of economic conflict. Congress in 
enacting the Taft-Hartley Act and the courts and the Board in interpreting 
that statute have said that the secondary boycott provisions are intended to 
reconcile the interests of employees in collective bargaining and the inter. 
ests of neutrals in avoiding involvement in disputes not their own. It may 
be observed that such an objective is too limited an objective for a statute 
dealing with the subject of secondary boycotts. While those interests are im. 
portant, the interest of the public is perhaps of greater consequence. In. 
deed, the Act has from its early days as the Wagner Act been recognized a 
creating public rather than private rights.** 

In determining where the public interest lies there are many other con 
siderations upon which legislatures as well as courts require enlightenment 
Surely the public has an interest in an ever increasing productivity on the 
part of both employers and employees. Admittedly, secondary boycotts tend 
to disrupt productivity and may also be the vehicle for spreading of what 
was originally a fairly localized dispute. On the other hand, the public hasa 
strong interest in promoting the practice and procedure of collective bar 
gaining and in maintaining and increasing the purchasing power of wage 
earners. It may be that certain forms of boycotts are justifiable because they 
promote collective bargaining and help to create equality of bargaining 
power between employers and employees. 

A basic difficulty with Section 8(b)(4)(A) is that it deals with secondary 
boycotts by a single answer to a multiple question. ‘The provisions of the 
Act are applicable to all unions in all industries in a uniform fashion 
Such an approach has produced the difficulties in the application of th 
statute which experience has demonstrated. 


Inequality of bargaining power or equality of bargaining power is ie 
neither static nor uniform in our industrial society. The pace of economic 
change is swift. Equality of bargaining power may be obtained by some _— 
unions in some industries and in some areas and not in others. In ay | “)Y 
event, a determination as to the existence of equality or inequality of bar — 
gaining power requires careful investigation. Legislators may wish, after data 
full investigation, to discriminate between various economic situations and pr 
various kinds of secondary boycotts and to permit secondary boycotts of J 
various types of secondary boycotts to be used where they find inequalityd F 
bargaining power exists. That an inequality of bargaining power has it ae 
portant repercussions on wage rates and purchasing power is recognized hah 
the existing statute. Thus, Section 1 of the Preamble to the Act states in patt slopes 

“The inequality of bargaining power between employees who do not possess full Watso 

freedom of association or actual liberty of contract, and employers who are orgat inter 

ized in the corporate or other forms of ownership association substantially burdem p 

and affects the flow of commerce, and tends to aggravate recurrent business de —_— 


National Licorice Co. v. NLRB, go9 U. S. $50 (1940); Phelps Dodge Corporation * 
NLEB, $13 U. 177 (1941). 
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by depressing wage rates and the purchasing power of wage earners in 
industry and by preventing the stabilization of competitive wage rates and work- 
ing conditions within and between industries. 

Some sympathy must be accorded, moreover, to unions which seek to 
preserve wage standards and working conditions against deterioration and 
sgainst the impact of wage undercutting by non-union employers. The 
Taft-Hartley Act contains no governmental machinery for the peaceful reso- 
lution of disputes involving this objective. There may be a plausible argu- 
ment for distinguishing between secondary boycotts designed to effectuate 
unionization of employees and those designed to defend wage standards and 
working conditions. The representation machinery of the Act and the 
protection it affords against unfair labor practices may be urged as reasons 
for forbidding secondary boycotts to compel! unionization of employees. Such 
an argument is not applicable when boycotts are used to protect wage and 
other economic standards of the collective bargaining relationship. Where 
there is a clear and present danger of the destruction of union wage standards 
and working conditions, there is strong reason for permitting secondary 
action which is defensive in mature. 

Some economists, moreover, have insisted upon the necessity of a growth 
economy and have placed great emphasis upon the need for continuing in- 
qreases in real wages. Since the great bulk of expenditures which make for 
the consumption of our gross national product is in the form of expenditures 
made by consumers and since the great bulk of the consumers are the wage 
earners of the country and their families, there is much to be said for 
strengthening the purchasing power of the wage earner. On the other 
hand, some cconomists would place the emphasis for a continually growing 
tconomy upon production and would strengthen by a variety of techniques 
the hands of employers. Still others feel that it is possible to achieve a 
balance between a role of productivity growth and the role of consumer 
strength in our economy. In any event, judgments, whether by legislatures 
or judges, should be informed judgments. “Knowledge is essential to under- 
standing; and understanding should precede judging.”** The economic 
data which will enable legislature to choose intelligently between these 
competing economic considerations should be before them when they make 
wch judgments. 

Finally, in a statute which is said to be intended to produce equality of 
teatment between employers and unions, a similar emphasis would appear 
to be applicable to secondary boycotts. Thus legislatures should consider 
whether the impact of the Taft-Hartley provisions is equal as between em- 
ployer and employee in the field of the secondary boycott. For example, the 
Watson case was undoubtedly correctly decided as a matter of statutory 
interpretation. It should be noted that Watson, the operator of the store, 


is Mr. Justice Brandeis, dissenting in Jay Burns Baking Co. v. Bryan, 264 U. S. 504. 
520 (i924). 
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refused to sell floor and wall coverings except upon the condition that Wat 
son's own non-union employees install any coverings he sold. In effect, Wat. 
son was insisting on a closed shop for its employees while the carpenter; 
union was denied the right to use secondary pressures to obtain the work 
for which Watson and the union were competing. It may be doubted that 
it can be properly said that the incidence of the statute fell impartially upon 
Watson and the carpenters’ union in this situation. 

It is true that Justice Brandeis in his dissent in Duplex stated that it wa 
within the function of the legislature to limit “individual and group right 
of aggression and defense.” He coupled this statement, however, with the 
statement that while limiting such rights, the legislature “may substitute 
processes of justice for the more primitive method of trial by combat.” A 
not unimportant consideration in determining the permissible extent of 
labor management conflict is the extent to which our legislature has in fact 
substituted processes of justice for the process of economic combat. It may 
not be amiss to suggest that in the making of these judgments, in the words 
of Justice Brandeis used in another connection “we must be ever on our 
guard, lest we erect our prejudices into legal principles. If we would guide 
by the light of reason, we raust let our minds be bold.’’5* 


COMMENTARY 
Tracy H. Ferguson® 
Mr. Cushman indicates that from the standpoint of semantics, the term 


boycott has an ugly sound, and there are others, from the ranks of labor, 
conscious of the same implications, who refer to the subject of secondary 
boycotts as “assistance to other Unions.” 

By whatever name called, a secondary boycott is not a mild remedy and 
carries with it serious consequences, for others, not directly concerned with 
a labor controversy between the primary employer and his employees. 

Mr. Cushman has stated what every thinking critic had concluded by 
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1947, namely, that “some of labor's secondary pressures were unjustified." 
Professor Koretz has pointed out that “there was sharp disagreement between 
thom who believed that the inequities which had arisen warranted bianket 
condemnation of ‘secondary boycotts’ and those who thought that an at- 
tempt should be made to draw the line at certain ‘unjustifiable’ boycotts.”"*? 
Mr. Cushman’s thinking is in accord with the latter group. 

However, it is clear that even under Taft-Hartley, as Mr. Cushman 
frankly states, not all “secondary pressures” are made illegal. Today there 
are those of management® and of Congress** who would act to plug up 
what they regard as some of the loopholes to which Mr. Cushman referred. 
It is suggested currently, that many things now allowed, be condemned, such 
as secondary pressure on employers, the roving Situs doctrine, boycott ac- 
tivities that are not concerted, and the Hot Cargo doctrine. 

Hence, whereas Mr. Cushman would consider drawing a line which 
might widen the area of permissible secondary pressures, there are others 
who would tighten the present line of Taft-Hartley. 

If we follow Mr. Cushman’s approach (and it is one that was taken at 
the time of debate on Taft-Hartley), of drawing the line between justifiable 
and unjustifiable boycotts, we may remove certain areas of disagreement by 
considering the two basic purposes for which secondary boycotts are used, 
(t) to implement unionization, and (2) to defend or improve wage standards 
and working conditions. 

In the area of Union representation, asf read the paper presented, Mr. 
Cushman makes no real claim for the necessity, generally, to resort to sec- 
ondary boycotts, in view of the procedures available under the Wagner Act 
(a eg., representation proceedings and unfair labor practice proceedings 
against employers). 

Another observer has said, “the boycott is principally used where the 
Union does not represent a majority of the employer’s employees.” If 
that be so, and since generally the Labor Board's machinery is available for 
the purposes of implementing and determining actual representation, there 
would seem to be little area left to urge the right to resort to secondary 
boycotts. 

But there is the area in which the secondary boycott is used, under the 
daim of defense of or improving wage standards and working conditions, 
where no question of representation arises. It is in this area that Mr. Cush- 
Man suggests particularly, the approach adopted by Mr. Justice Brandeis 


61. Koretz, Federal Regulation of Secondary Strikes and ‘Boycotts—A New Chapter, 37 


Papert March 16, 1964, for a summary of views of Commerce 
New York, see 3 L.R.R. 272 (Feb. 8, 1954). 
een introduced by Sen. 


See, ¢.g., Murray's remarks, Conc. Pie. May 9 5046, 5047. 
Dennis, The Court and the Taft ‘Hartley jeycott , 5th ANNUAL 
on Lasoa, New Yorx Univenstry, 287, 288 (1952). 
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in his famous dissents of 1921 and 1927 wherein he urged the consideration 
of the “facts of industrial life.”"*" It will be remembered that Mr. Justice 
Brandeis in those dissents, considered the so-called “inequality” of bargain. 
ing power of the respective parties.®* 

What is the situation today? The United States Department of Labor 
tells us that an estimate of the total membership beginning 1952 for Unions, 
would be between 1614 and 17 million. 

In 1935, membership in American Labor Unions was 3,890,000."* | We 
learn also that for the four year period from 1943 through 1946, total Unios 
membership rose approximately 300,000. During the subsequent four year 
period from 1947 through 1950, total Union membership increased approxi- 
mately 600,000,"1 

Professor Sumner Slichter,"? only about a week ago, in an addres, 
pointed out that the position of Unions today is secure. He states that “vir 
tually all of the employees in railroad transportation, about four-fifths or 
more of the workers in construction, four-fifths of the workers in mining, 
and about two-thirds of the workers in manufacturing, are Union members.” 
Of course, there are fields such as retailing and wholesaling, public service 
and hired workers in agriculture, where there is only a little organization, 

In fact; A. Raskin ® points out ‘Unions have certainly reached man’s estate,” 
The biggest of big businesses, he says, is puny along side the biggest Union, If wealth 
is the test, Unions need not take a back seat to our best-heeled financial institutions. 
He further adds that “‘if power to shut down major industries becomes the yardstick, 
Unions have demonstrated their effectiveness so often and so completely, that few em- 
ployers attempt to carry out or even encourage a back to work movement whens 
strike is called.” He goes on to say that it is out-dated to talk of labor management 
negotiations, he says, “It is more accurate to talk of negotiations between the manage 
ment of labor and the management of industry.” 

The tremendous growth of Unions, even in the face of the secondary 
boycott provisions of Taft-Hartley, indicates that there is no longer the 
“inequality of bargaining power.” In fact, perhaps the scales of balance aft 

I must note, that Mr. Cushman refers to the Findings in the Wagner 
Act, by Congress, of the inequality of the bargaining power. Labor did not 
urge in 1935, that the Wagner Act not be applied in those specific industries 
or to specific parties, where the bargaining power of the employer was les 


. Du Printing Press Co. v. Deering, 254 U. S. Ri (1921 


(1927 
Bulletin No. 1127, Directory of labor U. S., 1953. 
70. PETERSON, AMERICAN Lasor Untons 66 (1945). 
71. Research Institute of America, Labor Report (March 3. 1954), Volume 11, $5, page 
72. See 50 Daily Labor Report (B.N.A.) March 15, 1954 
7 in, Unions and the Public Interest, Siete (Feb. 1954) 101. 
74. Id. at 106. 
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than that of labor. It follows therefore, that if the balance is reversed, no 
different approach should be made. 

‘In 1947, Congress made a further legislative finding which is only two 
paragraphs removed from the finding Mr. Cushman quoted, apd Congress 
said, “Experience has further demonstrated that certain practices by some 
labor organizations, their officers and members have the intent or the neces- 
sary effect of burdening or obstructing commerce by preventing the free flow 
of goods in such commerce through strikes and other forms of industrial un- 
rest or through concerted activities which impair the interest of the public 
in the free flow of such commerce. The elimination of such practices is a 
necessary condition to the assurance of the rights herein guaranteed.”"® 

Is there any wonder then that with the growth of labor Unions en- 
couraged by the findings of the Wagner Act, and with the findings just 
quoted, there is a reluctance to permit labor controversies to be broadened 
to extend to neutral persons? 

The possibility of the abuse of power is, and was, in 1947, too great to 
permit the relaxing of the line on secondary boycotts in the isolated in- 
stances of the claim of defense for, or improvement of, wage rates and work- 
ing conditions. The admitted self interest of labor, referred to by Justice 
Brandcis in the Duplex case may still be a factor in other situations cur- 
rently, but it is unrealistic to say that labor cannot defend itself or improve 
what it regards as unfair conditions, without the use of secondary boy- 
cotts. The other side of the coin would indicate that the use of that measure 
might well result, as Senator Taft said, in a “general reaction” that will tie 
up the entire United States in a series of sympathetic strikes if we choose 
to call them that."* 

If Mr. Cushman’s plea for distinguishing between justifiable and unjustifiable sec- 
ondary boycotts is valid, then such distinction should be made with reference to Hot 
Cargo clauses. However, I detected no note from his paper of disagreement with the 
Conway decision.”” The Hot Cargo clause is now up once again before the National 
Labor Relations Board, in the McAllister case.’ Such a clause, by agreement between 
thesecondary employer and hisemployees, permits those employees to engage in second- 
ary pressures regardless of the nature of the primary controversy which may, or may 
not, be “justifiable.” It is true that labor, before the Board, has argued technical dis- 
tinctions to justify the validity of a Hot Cargo clause, but in principle, that clause 
cannot be distinguished from a carte blanche to labor to engage in any and all second- 
ary pressures, not alone otherwise condemned by the present provisions of the Taft- 


Hartley Act, but presumably in situations which even Mr. Cushman might find were 
not “justifiable.” 


ey 1, “Findings,” of the Act. 


. Ree, 198 ( (1947), quoted in Morse, Secondary Boycotts, 6th Awnesat Con- 
On Lason, New 

T1- Supre note 51. 

78. 111 NLRB 1769 (1954). 


UNIVERSITY 929, 960, 961 (19598). 
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Of course, Mr. Cushman is right, when he indicates that it is difficult 
to balance the respective interests of all those involved. However, it becoma 
less difficult to agree with the line drawn by Taft-Hartley in the face, ad 
mittedly, of (a) available legal procedures and (b) the equality of bargaining 
power evidenced by the growth of Unions and the comparative improve 
ment in wages and working conditions.” 


leading economists the of collective bargain- 
Report (BNA) Dec 
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11. PRIMARY STRIKES AND SECONDARY BOYCOTTS 


by Sidney Sherman* 
{In: Labor Journal, v. 5, April 1954 : 241-253] 


Can A STRIKE AND PickerinG or A Prrmary Empioyer Be a Viona- 
TION OF THE BAN oN Seconpary Boycorrs? Views Expressep 
Herer1n Are Basep SoLeLy ON THE AUTHOR’S INTERPRETATION OF 
Decis1ons oF THE Courts AND NLRB 


While the country is debating whether a union should be permitted 
to call a strike without a strike vote, some courts have challenged the 
right of unions under Section 8(b) (4) (A) of the Taft-Hartley Act’ 
to call any kind of strike at all or to establish any picket line. Nor 
is the ultimate position of the National Labor Relations Board itself, 
with regard to the legality of primary picketing, free froia doubt. 
This may surprise those who share the popular notion that Section 
8(b) (4) (A) outlaws only so-called secondary boycotts, leaving un- 
impaired the basic right of labor to strike or picket an employer with 
whom it has a “primary” dispute over terms of employment or union 
recognition. Section 8(b) (4) makes it an unfair labor practice for a 
union or its agents: 

* * * to engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise handle or work on, any 


goods, articles, materials, or commodities or to perform any services, where 
an object thereof is: 


(A) forcing or requiring * * ** any employer or other person to cease using, 
selling, handling, transporting, or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing business with any 
person. * * * 

_ Eleven days after the foregoing provisions took effect, a union estab- 
lished a picket line at the plant of the International Rice Milling 
Company, in an effort to secure recognition by that company. The 
pickets attempted to dissuade two employees of a customer of the 
company from entering the plant on their employer’s business. A 
complaint charging that by this conduct of its pickets the union had 
violated 8(b)(4)(A) was dismissed by the Board, which indicated 
that it regarded the conduct of the pickets to be lawful because it was 
primary” and not “secondary” action.* To the consternation of 
labor, this ruling was reversed by the New Orleans Court of Appeals, 
saying : 

We do not agree with the Board that the union’s activities . . . are not viola- 
tive of Section 8(b) (4) (A)... of the Act. The Board assigns as the reason for 


its holding the fact that the union's activities arose out of primary picketing, 
and that, since they were carried out in the vicinity of the mill, they were not 


a sutor is a legal assistant with the NLRB and a lecturer at the National University 
Stat. 141 (1947), 29 USC, Sec. 158(b) (4) (A) (Supp. 1952). 
fol There is omitted at this point the following: ‘any employer or self-employed person to 
“iN any labor or employer organization or..." This is the first object proscribed by 
(b)(4)(A). This article deals only with the second proscribed object, which is the one 
fhoted in the text, and all references to 8(b)(4)(A) hereinafter are to be read as embrac- 
ng only that part quoted in the text. 
international Rice Milling Company, 84 NLRB 360. 
91 Rice Milling Company vy. NLRB, 18 Lapor Cases 65,848, 183 F. (2d) 
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violative of the Act. The Board attempts to draw a fine distinction between 
primary and secondary action. Although the term “secondary boycott” does 
not appear anywhere in the section in question, the section is often referred to 
as the “secondary boycott” section, and is most commonly understood to make 
secondary boycotts an unfair labor practice. We know of no accurate definition 
for the term “secondary boycott” ... The statute clearly provides a remedy 
for the type of conduct engaged in by the union, without resort to any distine. 
tion between primary and secondary activities. If the union’s activities come 
within the language of the statute, they constitute an unfair labor practice, re- 
gardless of whether they might have been considered a true “secondary boycott” 
under the old common law or under any of the modern popular thories. 


It is probable that few were more taken aback by this decision than 


Senator Taft, who through his statements in legislative debate had. 


given wide currency to the view that 8(b) (4) (A) was aimed only at 
secondary boycotts and not at the sort of primary pressures involved 
in the Rice Milling case. Yet, it was difficult to find fault with the 
ry i of the court of appeals. If it was proper to construe 8(b) (4) 
(A) in accordance with its plain language, disregarding its legislative 
history, the court seemed to be right in its conclusion that the act had 
been violated. Through the pickets the union had induced employees 
of the customers to refuse to perform services in the course of their 
employment, with an object of preventing the customers from trans- 
acting business with the milling company. 

Nevertheless, the court of appeals’ violation finding was set aside 
by the United States Supreme Court,® but on a narrow ground which 
did not require decision of the basic question whether 8(b) (4) (A) 
forbids union sponsorship of all strikes and picketing which involve 
inducement of employees to engage in a concerted refusal to work; 
nor has this question as yet been unequivocally resolved by the Su- 
preme Court." 

Since the Rice Milling case, the Board has persisted in its view that 
8(b) (4) (A) was aimed only at a special kind of strike or picketing 
termed “secondary action” and not at so-called “primary” action, and 
of its many rulings since that case holding that “primary” strikes and 

icket lines did not violate 8(b) (4) (A), none has so far been reversed 
y the courts. In fact, two courts of appeals have agreed with the 
Board in reading into 8(b) (4) (A) an exemption in favor of primary 
action.® In those other cases in which the Board has dismissed com: 
plaints against unions under 8(b)(4)(A), because the challenged 


5 NLRB v. International Rice Milling Company, 19 LaBor Cases § 66,346, 341 U.S. 665 


(1951). 

* Although indicating that it did not regard 8(b)(4)(A) as outlawing the “ordinary 
strike,”’ the Supreme Court was content to rest its decision that the pickets’ appeals wel? 
lawful on the narrow and somewhat questionable ground that they did not call for com 
certed but only for individual action by the customers’ employees. 

7 On the same day that it decided the Rice Milling case, the Supreme Court enforced thre 
Board decisions finding violations of 8(b)(4)(A).. NLRB v. Denver Building and Co® 
struction Trades, 19 Lasor CASES { 66,347, 341 U.S. 675: IBEW v. NLRB, 19 Lapor 
Cases { 66,348, 341 U.S. 694: Local 74 v. NLRB, 19 LaBor CASES § 66,349, 341 U.S, 707. 
Only in the Denver case did the Court discuss the question of the applicability of 
8(b)(4)(A) to primary action, epeseving at p. 692 that the provision reflected “the dual 
congressional objectives of preserving the right of labor organizations to bring pressur’ 
to bear on offending employers in primary labor disputes and of shielding unoffending 
employers and others from pressures in controversies not their own.” However, as te 
Court in this, and in the other two cases cited, agreed with the Board that the union's 
action was secondary, the foregoing generalization is at best merely dictum that Congre# 
did not intend to outiaw all strikes and picketing. 

® Di Giorgio Fruit Corporation v. NLRB, 20 LABOR CASES 4 66,391, 191 F. (24) 642, 

CA of D.C., 1 cert. den. 342 U.S. 869 (1951) ; Rabouin v. NLRB, 21 Lapor Cases 

, 1952). See NLRB v. Serrice Trade Chautteurs, 2 
65, 67 (CA-2, 1951). 


951), 
66,836, 195 F. (2a) 906, 912 (CA-2 
Lagor CAses § 66.500, 191 F. (24) 
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action was found to be primary, either no court review was sought,’ 
or the court affirmed the Board on other grounds."° 

It was thus generally thought that the issue was settled in favor of 
the legality of primary action, as defined by the Board, until last year, 
when the Chicago Court of Appeals handed down its decision in the 
Joliet case." While affirming the Board’s dismissal of an 8(b) (4) (A) 
complaint, that court in a dictum rejected the Board’s argument that 
the legality of the union’s conduct depended on whether it was pri- 
mary or secondary. The court pointed out that the contrary position 
of the court of appeals in the Rice Milling case had not been directly 
overruled by the Suprens Court. 

Perhaps even more significant is a footnote in a Board decision 
issued in December 1953, which indicates that recent changes in the 
composition of the Board may cause it to abandon its past construction 
of 8(b) (4) (A) and align itself with the Chicago and New Orleans 
courts.’ 

In view of these recent developments, it may be no exaggeration to 
say that the right of unions within federal jurisdiction to issue any 
strike call or to establish any picket line is again hanging in the 
balance. Should the Supreme Court ultimately hold these rights to be 
nullified by 8(b) (4) (A), it may be recorded as a clear case of a statute 
triumphing over its legislative history. 

That history began with a Presidential message to the Eightieth 
Congress, which, among other things, urged the enactment of legisla- 
tion outlawing “unjustifiable” secondary boycotts, particularly those 
called in furtherance of jurisdictional disputes. is proposal was 
presumably prompted by concern for the plight of the innocent by- 
stander who is caught in the crossfire of a jurisdictional dispute be- 
tween two unions and another employer.” 

In response to this suggestion, the drafters of the Senate bill 
wrote a provision which contained all the language of 8(b) (4) (A) as 
finally enacted, except that instead of the present requirement that 
the union’s action have as “an object” the disruption of business rela- 
tions between two employers or persons, the original bill required that 
such disruptions be “the purpose” of the union’s action. It appears 
that much of the disparity between the legislative history of 8(b) 
(4)(A) and its language is traceable to this shift from “the” to “an,” 
which was not made until the bill reached conference. 

e presence of “the purpose” in the original bill seems to have 
persuaded its proponents that the bill did not outlaw strikes against, 


*For example, Interborough News Company, 80 NLRB 2135: Moore Dry Dock Company, 
92 NLRB 547; Pure Oil Company, 84 NLRB 315; Ryan Construction Corporation, 85 
NLRB 417: Schultz Rerfrigerated Service, Inc., 87 NLRB 502. 

NLRB v. Deena Artware, Inc., 22 LABOR CASES { 67,091, 198 F. (2d) 645 (CA—6, 1952). 
cert. den. 345 U.S. 906 (1953). 

4 Joliet Contractors Association v, NLRB, 22 Labor Cases { 67,387, 202 F. (2d) 606 
(CA-7, 1953), cert. den. 346 U.S. 824 (1953). 

® Lakeview Creamery Company, 107 NILRB, No. 144, note 1. That case involved picket- 
ea an employer to induce him to join a labor organization, which is one of the two 
objects forbidden by 8(b)(4)(A). (See footnote 2.) All four members of the Board agreed 
that Primary action for such an object is outlawed. However, two members refused to 
adopt a dictum by the trial examiner in that case that primary action for beth of the 
objects specified in 8(b)(4)(A) was proseribed. A third member, on the other hand, 
eXpressed the view that the mere fact that picketing for an object banned by &(b) (4) (A) 
Purported to be primary did not render it legal. The fourth member (Chairman Farmer) 
did not think it necessary to comment on “the legality of primary picketing for purposes 
“her than to compel employers to join labor organizations.” 

USee 8S. Minority Rept. No. 105, Pt. 2, 80th Cong., Ist Sess., 19, 20. 

*S. 1126, 80th Cong., 1st Sess. 
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or picketing of, an employer for the purpose of obtaining from him 
better wages or working conditions. Obesonil , the disruption of the 
employer's dealings with others, while generally the immediate object 
of such strikes and picketing, is not their sole object. 

Whatever the reason, it is clear in any event that, in the Senate de- 
bates on the original bill, its proponents earnestly disclaimed any intent 
to outlaw strikes and picketing generally but only such as constituted 
“secondary boycotts” against “neutrals.” Thus, Senator Taft declared 
that Section 8(b) (4) (A) of the bill condemned “resort to a secondary 
boycott to injure the business of\a third person who is wholly uncon- 
cerned in the disagreement between the employer and his employees,” * 
and that the measure would prevent unions, who had a quarrel with 
one employer, from inciting the employees of another to strike “when 
they were perfectly satisfied with their conditions.” At the same 
time, he hastened to assure labor that 8(b) (4) (A) was aimed only at 
this protection of neutrals against secondary boycotts and did not bar 
unions from encouraging employees to strike “if their conditions are 
not satisfactory” *’ nor outlaw “strikes for higher wages and hours and 
better working conditions, which are entirely proper and which 
throughout this bill are recognized as completely proper strikes,” * 
He added that “we recognize freedom to strike when the question 
involved is the improvement of -wages, hours, and working condi- 
tions. . . . We have done nothing to outlaw strikes for basic wages, 
hours, and working conditions, . . .”*® And, in explaining the pur- 
pose of the new Section 8(b) (1) (A) of the act, which condemned asan 
unfair labor practice coercion of employees by unions to engage im 
strikes or other union activities, Senator Taft emphatically dis 
claimed any intent to outlaw strikes per se, or to “prevent any one 
using the strike in a legitimate way, conducting peaceful picketing, 
or employing persuasion.” *° 

Thus reassured, the Senate initially adopted Section 8(b) (4) (A) 
of the Senate bill without any change. However, as Senator Taft 
later explained,”’ when the conferees considered this provision, it o¢ 
curred to them that the phrase “the purpose,” mentioned above, was 
too restrictive and might nullify the entire provision if it was ¢om 
strued by the Board or the courts to mean “the sole purpose.” See 
ondary boycotts are generally not conducted for the sole pu of 
interfering with business relations between A and B, but usually have 
the further, lawful, purpose of obtaining wage or other concessions 
from the primary employer. Accordingly, to forestall a devitalizi 
construction of 8(b)(4)(A), the conferees substituted “an object 
for “the pu 2’ But, in avoiding Scylla, they foundered on 
Charybdis. In thus broadening 8(b) (4) (A) to reach secondary boy- 


% 93 Congressional Record 4198. 

See footnote 15. 

™ See footnote 15. 

%*93 Congressional Record 3834. So, in commenting on the conference report, Senator 
Taft said: “The only strikes which are declared to be illegal are secondary boycotts and 
jurisdictional strikes.”" (93 Congressional Record 6446.) 

Congressional Record, 3835. 

2 93 Congressional Record 4436. See H. Conf. Rept. No. 510, 80th Cong., Ist Sess., # 
(also, S. Rept. No. 105, 80th Cong., 1st Sess., 22), disclaiming any intent to outlaw the 
“primary strike for recognition.” 

“98 Congressional Record 6859. 

22 The Board and the courts have consistently recognized that this was the purpose of tht 
amendment and have given effect to this purpose. For example, NLRB v. Denver Buildin 
and Construction Trades, cited at footnote 7, enf’g 82 NLRB 1195. 
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cotts, the conferees inadvertently converted it into a weapon against 
union action generally, as the court of appeals was to point out in the 
Rice Milling case. What the conferees evidently overlooked was that 
any strike or picket line, even though confined to the plant of the 
primary employer, has as one of its objects, in fact, as its immediate 
object, the curtailment of the employer’s operations and of his deal- 
ings with customers or suppliers. Since, in addition, the issuing of a 
strike call or establishing a picket line necessarily involves union in- 
ducement of employees to engage in a concerted refusal to perform 
services, it. follows that every strike and picket line contains all the 
elements of a violation of 8(b) (4) (A), as finally enacted. 

To summarize, all] the legislative history of 8(b) (4)(A) indicat- 
ing an intent to exempt “primary action” therefrom was addressed 
toa provision which in effect contained such an exemption but which 
was later, presumably through inadvertence, amended to cancel that 
exemption. As a result, in administering 8(b)(4)(A), the Board 
was faced with one of the most difficult choices in its career. It had 
to choose between ") a strict construction of that provision, which 
would mean virtually nullification of the right to strike and picket, or 
(2) a reading of the provision, in the light of the foregoing legisla- 
tive history, as aimed only at “secondary action” against “neutrals.” 
If it took the latter view, the Board would still be faced with the task 
of drawing an intelligible line of demarcation between the proscribed 
secondary action and lawful primary action, as well as of determining 
what constituted neutrality in a labor dispute. In both these proj- 
ects the Board would have no help from 8(b) (4) (A) and very Nite e 
from its legislative history. 

As we have seen, however, the Board has venturesomely adopted the 
second course, viewing 8(b)(4)(A) as an inartistically drawn re- 
straint on secondary action - re neutrals and nothing more. Asa 
result it has devolved upon the Board to determine (1) who are neu- 
trals in a labor dispute, and (2) when action against such neutrals is 
primary or secondary action. The Board and court cases dealing 
with the first of these questions will be next considered. 


WHO IS A NEUTRAL? 


In the early days of the act, the Board and the courts were, in effect, 
urged by counsel for respondent unions in 8(b) (4) (A) cases not to 
consider as a “neutral” any person with whom the primary employer 
Was engaged in a regular course of dealings, as in the case of a principal 
and a contractor or a manufacturer and distributor. However, all 
these contentions were ultimately unsuccessful. 

hus, in an early case, a court of appeals affirmed the Board in 
holding that wholesale distributors of the products of a liquor manu- 
facturer were, in fact, neutrals in a dispute between the manufacturer 
and its oes ees and that picketing of the distributors therefore 
Violated 8( Similarly, the Board adopted a finding by 
a trial examiner that a metal plating concern to which the primary 
employer habitually subcontracted work was a neutral, and, as such, 


8chenley Distillers Corporation, 78 NLRB 504, 507, enf'd 17 Lapor Cases 65.476, 
178 F. (24) 584 (CA-2, 1049). 4 
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erohated against strike pressures by the union involved in the primary 
ispute.™ 

nd, in a series of cases involving union pressures against a general 
contractor on a construction job in furtherance of a primary dispute 
with a subcontractor on the same job, the Board declared the general 
contractor to be a neutral, despite the physical and legal interrelation 
between his operations and those of the primary employer.” While 
the courts of appeals divided on this issue,** the Supreme Court finally 
settled the matter in favor of the Board’s position, saying: 

We agree with the Board * * * in its conclusion that the fact that the con- 
tractor and sub-contractor were engaged on the same construction project, and 
that the contractor had some supervision over the sub-contractor’s work, did not 
eliminate the status of each as an independent contractor or make the employees 
of one the employees of the other. The business relationship between independent 
contractors is too well established in the law to be overriden without clear lan- 
guage doing so. The Board found that the relationship between * * * [the 
general contractor and sub-contractor] was one of “doing business’ and we find 
no adequate reason for upsetting that conclusion.” 


In only three cases have respondents prevailed in their plea fora 
narrow definition of “neutral.” In one of these cases, the Board held 
that a river transportation company was not a neutral ina dispute be- 
tween a union and a lumber company, where both companies were 
under substantially the same ownership and control, and the trans- 
portation company served as a connecting link between two opera- 
tions of the lumber company. Under these circumstances, the union's 
extension to the transportation company of its dispute with the lumber 
company was held not to violate the act. 

Considerably more attention has been received by the decision of 
Judge Rifkind in the Metropolitan Federation case.*® That case arose 
out of a dispute between an engineering concern and a union of its em 
ployees. In furtherance of this dispute, the union not only struck 
the concern, but also picketed another engineering company to which 
the struck concern habitually subcontracted drafting and designing 
work. When the Board petitioned under Section 10(1) of the act for 
an interlocutory injunction against the picketing of the second com- 
pany, on the team: that such picketing violated 8(b) (4) (A), the 
court denied the petition. While recognizing that the two companies 
were separately owned and controlled, the court ruled that the second 
company was not a neutral in the dispute, but an “ally” of the primary 
employer and, as such, not protected by 8(b) (4) (A) against the picket 
ing. While the court’s reasoning is not entirely clear, the decision 
seems to have turned chiefly on the fact that the primary employer not 
only regularly subcontracted work to the second company anit supplied 
it with er hese personnel, but also transferred to it work whieh 
could not be finished because of the strike, together with the necessary 


* Climar Machinery Company, 86 NLRB 1243, 1252. 

% Samuel Langer, 82 NURB 1028; Gould and Preiauer, 82 NLRB 1195; Ira A, Wataon 
Co ny, 30 NLRB 533, 538. 

IBEW v. NLRB, 17 Lasor Cases § 65.626, 181 F. (2d) 34, 37 (CA-2, 1950), ent? 
82 NLRB 1028; Denver Building and Construction Trades v. NLRB, 18 Laspor CAs® 
{ 65.949, 186 F. (2d) 326. 836-887 (CA of D.C., 1950), rev’g 82 NLRB 1195. 

NLRB v, Denver Building and Uonstruction Trades, See IBEW v. NLRB and Local 
74 v. NLRB. (All cited at footnote a 

* Irwin-Lyons Lumber Company, 87 NLRB 54, 56. But cf. Hawaiian Pineapple Com 
pany v. ILWU, 22 Lasor Cases { 67.286, 107 F. Supp. 805 (DC Ore., 1952). 

® Douds v. Metropolitan Federation of Architects, 14 LABOR Cases 4 64.271, 75 F. Supp 
672 (DC N.Y., 1948). Accord: Mills v. United Association of Journeymen, 16 Lapor C. 
{ 65.128, 83 F. Supp. 240 (DC Mo., 1949). 
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supervisory force. In a caveat, the court. was careful to indicate that 
its decision rested on the special facts of the case before it, and that it 
was not deciding the broader question whether, absent such special cir- 
cumstances, a subcontractor is an “ally” of his principal in a dispute 
between the principal and a union. 

Efforts to extend the “ally” concept of the Metropolitan Federation 
case beyond its special facts have been almost uniformly resisted by 
the Board and the courts.*° The Board’s General Counsel has, how- 
ever, followed this case in refusing to issue complaints in cases where 
a union exerts preagure on employer A to prevent him from doing work 
farmed out to him by employer B because of a strike against B.. More- 
over, even where no transfer of “struck work” is involved, the General 
Counsel has indicated that he will apply Judge Rifkind’s “ally” con- 
cept to subcontractors in certain industries, particularly the ladies’ 
garment industry, because of the highe degree of integration between 
the operations of the subcontractor and the manufacturer or jobber.*! 
It appears, therefore, that the J/etropolitan Federation case is having 
at least this negative effect in shaping Board policy with regard to 
secondary boycotts. 


WHAT IS SECONDARY ACTION? 


Even after it has been determined that A is not an “ally” of B, 
but only a neutral and unconcerned party in a dispute between B and 
a union over the conditions of pan tae in B's plant, it does not 
follow that all strike or picket-line activity which has as an object 
severing business relations between A and B will be held to be pro- 
scribed by the act. As already stated, whether such activity is un- 
lawful depends, under Board and. court rulings, on whether it is 
regarded as “primary” or “secondary” action. 

As the precise content of these terms is not apparent from a reading 
of legislative history, it has been necessary for the Board and the courts 
to develop their meaning on a case-by-case basis. An important, 
though not controlling, factor in distinguishing between primary and 
secondary action is the locus of such action with relation to the premises 
of the primary employer, on the one hand, and the neutral, on the 
other hand. Accordingly, it may be helpful to consider separately 
those cases where the aaa activity occurred (1) at the separate 
premises of the primary employer, (2) at the separate premises of 
the neutral, and (3) at premises common to both. 

At the separate primary premises.—The simplest case is where the 
strike or picketing occurs at a plant or other place of business devoted 
solely to the operations of the primary employer. It is arguable that 
even at such premises a union cannot call a strike or establish a picket 
line without violating 8(b) (4) (A), inasmuch as the union’s purpose 
is to shut down the employer and prevent him not only from continu- 
Ing to produce, but also from maintaining his normal relations with 


“Climax Machinery Company, cited at footnote 24, at p. 1253; Ira A. Watson Com- 
pany, cited at footnote 25, at p. 538; IBEW v. NLRB, cited at footnote 26, at pp. 37-38 
(aff'd by the case cited at footnote 27); NIL.RB v. Wine, Liquor, and Distillery Workers, 
cited at footnote 23, at p. 587; NURB v. Denver Building and Construction Trades, cited 
. pestete A at pp. 689-690. Contra: Mills v. United Association of Journeymen, cited 
note 

“See mimeograph release of NLRB, “Statement of Geo J. Bott, General Counsel. 
National Labor Relations Board, Before the Committee on Labor and Public Welfare of 
the United States Senate, April 28, 1953,"’ pp. 27—29. 
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his customers and suppliers. However, the Board has classified 
strikes and picketing under such circumstances as “primary action” 
beyond the reach of 8(b)(4)(A). Thus, in the /nternational Rie 
Milling case, the Board found no violation where pickets at the pri- 
mary employer's plant induced two drivers of a customer’s truck not 
to enter the plant, characterizing such action as “primary.” * 

At the separate neutral premises.—Where the neutral alone oceu- 
pies the struck or picketed premises, and the union appeals to the neu- 
tral’s employees at those premises to engage in a concerted refusal to 

rform services there, with an object of interrupting the neutral’s 
Dakltnge with the primary employer, the Board and the courts have 
had little difficulty in finding a violation of 8(b) (4) (A).* However, 
no violation will be found if any of the foregoing factors is absent, 

Thus, it is not enough that the union’s appeal is made at the new- 
tral’s premises; it is necessary, in addition, that the appeal contem- 
plate that it be acted on at such premises. So, where a union @ 
proached employees of a neutral newspaper publisher while at their 
employer’s place of business and solicited them not to make deliveries 
to the newsstands of the primary employer, the Board found no vie 
lation of the act, pointing out that the union “invited action only at 
the premises of the pamery employer.” * 

onversely, even though the union’s appeal contemplates that it 
will be acted on at the neutral premises, it is not proscribed if it is 
communicated to the employees elsewhere. This is, perhaps, best 
illustrated by the “unfair list” cases, sanctioning the informing of 
employees of neutrals at union meetings or offices or through union 
publications that a primary employer is unfair, even though such ad 
vice necessarily invites such employees not to handle the goods of 
the unfair employer at any place, including the premises of their 
neutral employer. 

The Board’s rationale in these cases is that publicizing, through un- 
fair lists or otherwise, of a union’s quarrel with an employer is no dif 
ferent in principle from publicizing it through primary picketing at 
the employer’s separate premises. In both cases, the union’s action is 
regarded as traditional, primary action and therefore equally privé 
leged.* However, this does not mean that the union may go to the 

remises of a neutral employer who is doing business with the “u- 

air,” primary employer and there tell the neutral’s employees that 


® Accord: Di Wine Company, 87 NLRB 720, 721, aff’ by the case cited at foot 
pote 8 ; ae Ano Lumber Company, 87 NLRB 937, 940. See Rabouin vi NLRB, cited at 
note 8. 
Wadsworth Building Company, Inc., 81 NLRB 802, enf’d 18 LaBor Casps_ { 65,986, 
184 F. (2d) 60 (CA-10, 1948), cert. den, 341 U.S, 947; NLRB v. Service Trade Chauffeutt, 
eited at footnote 8, enf’g as mod. 85 NLRB 1037; Sealright Pacific, Ltd., 82 NLRB 271; 


Western, Inc,, 98 NLRB 336; Armco Drainage and Metal Products, Inc., 93 NLRB 75, 
752; Capital Service, Inc., 100 NLRB, No. 104; Capital Service, Inc. v. NLRB, 23 LaBoR 
Cases 9 67,615, 204 F. (24) 848 (CA-9, 1953) ; Climazr Machin Company, cited at foot 
note 24; Irvin J. Cooper, 101 NLRB, No. 215; Sound Shingle Company, 101 NLRB, No 


208. 

% Interborough News Company, cited at footnote 9. See Moore Drydock Company, cite 
at footnote 9, at pp. 551-552; Pure Oil Company, cited at footnote 9% The Board's Ger 
eral Counsel has stated, however, that he will issue a complaint where the Fy oe is made 
by a union not involved in the primary dispute. See Bott statement, cited at footnote 31 

*® Western, Inc., cited at footnote 33, at p. 337; Grauman Company, 87 NLRB 755, 756 
757; Kimsey Manufacturing Company, 89 NLRB 1168, 1169, 1172; Santa Ana Lum 
Company, cited at footnote 32, at pp. 942-943; Elliott v. Amalgamated Meat Cutters, 8 
LaBor Cases § 66,007, 91 F. Supp. 690 (DC Mo., 1950). The earlier contrary ruling 
the Board in Osterink Construction Company, 82 NLRB 228, 230, was expressly ove 
by the Grauman case. 

*® Grauman Company, cited at footnote 35, and Western, Inc., cited at footnote 33. 
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the primary employer is unfair.’ That would be tantamount to pick- 
eting the neutral premises. Nor may the union, in any event, include 
on an “unfair list” the name of a neutral employer.* 

So, while a general injunction in a union’s bylaws against working 
for any employer who does not comply with certain union standards 
has been held not to violate 8(b) (4) (A), exhortations by a union 
agent to employees of a neutral at the neutral’s premises to observe 
the bylaws constitutes unlawful inducement to secondary action, 
where the neutral is doing business with an employer who has violated 
the prescribed standards.* 

At the common premises.—The problem of differentiating privi- 
leged, primary action from proscribed, secondary action becomes more 
complex when the challenged activity occurs at premises shared by 
the primary employer with one or more neutral employers. This 
problem has engaged the attention of the Board in a substantial, if 
not the major, part of the cases brought before it under 8(b)(4) (A). 
In some of these cases the Board has approved the challenged activity 
as primary action; in others it has been condemned as secondary 
action. 

Thus, the Board has treated as primary action (1) the inducement 
of employees of a neutral oil refinery not to handle its oil at a dock 
of the primary employer which the neutral was licensed to use,** and 
(2) picketing of an entrance to the plant of the primary employer used 
by employees of a neutral contractor engaged in building an addition 
tothe plant.* 

However, in the far more common situation, where the primary em- 
ployer is a general contractor or subcontractor on a construction job, 
the Board and the courts have branded as secondary action pressures 
exerted through strikes or picketing upon a neutral contractor or sub- 
contractor on the same job, or upon the neutral project owner, to effect 
a severance of their relations with the primary employer.* 

The reason for the conflicting results in these two types of common- 
premise cases is not easy to find in the language of the Board or court 
opinions. In all these cases the picketing was at premises used by a 
neutral in conjunction with the primary employer, and employees of 
the neutral were subjected to the same pressures not to perform serv- 


“Grauman Company, cited at footnote 35, at p. 759, enf’d on this point 21 Lasor Cases 
166,710, 193 F. (2d) 421 (CA-10, 1952); Western, Inc., cited at footnote 33; Kimsey 
Manufacturing Company, cited at footnote 35, at pp. 1171-1172; Osterink Construction 
Company, cited at footnote 35, at p. 229. 

® Wadsworth Building Company, cited at footnote 33. See Grauman Company, cited at 
footnote 35. nd a 756, note 2. 

®Joliet Contractors Association, 99 NLRB 1391, 1394-1395, aff'd by the case cited at 
footnote 11. The bylaws in that case barred union glaziers from working for glazing con- 
tractors in a warehouse rather than on the job site, and from working even on the job site 
for any contractor using preglazed sash. The bylaws did not in terms bar work for 
secondary employers dealing with such contractors. Had they done so, the Board indi- 
cated that a different result might have been reached, Cf. Wadsworth Building Company, 
Ine., cited at footnote 33. 

See footnote 39. See also Denver Building and Construction Trades, 82 NLRB 1195. 

" Pure Oil Company, cited at footnote 9. 

“Ryan Construction Corporation, cited at footnote 9: Deena Artware, Inc., 86 NLRB 
182. 735, enf’d by the case cited at footnote 10. See Moore Dry Dock Company, cited at 
footnote 9, vg 548. But cf. United Brick and Clay Workers v. Deena Artware, Inc., 22 
Lapon £ases 1 67,092, 198 F. (2d) 637 (CA-6, 1952), cert. den. 844 U.S. 897, reh's den. 
_8NLRB v. Denver Building and Construction Trades, cited at footnote 7; IBEW v. 
NLRB, cited at footnote 7: Local 74 v. NLRB, cited at footnote 7; Grawman Company, 
cited at footnote 35, at Pp. 759-760 ; Osterink Construction Company, cited at footnote 35, 
at p. 229; Montgomery Fair Company. 82 NLRB 211; Kimsey Manufacturing Company, 
cited at footnote 35: Roane-Anderson Co ny, 82 NLRB 696; Oil Workers International 
ion, C10, 105 NLRB, No. 135; Acousti neering Company, 97 NLRB 574, 575. 
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ices for their employer, with an object of interrupting businesses rela. 
tions between him or another neutral and the primary employer. Itis 
of little avail to say that in the Pure Oil and Ryan Construction t 
of case the pressure upon the neutral was “incidental” to the union's 
action against the priaary employer, whereas in the other cases it was 
not ineidental.** Such a test ten unresolved the question : What is 
“imeidental”? In a sense all secondary pressures are incidental to the 
main drive of the union against the primary employer. 

Whatever the rationale of the foregoing decisions condemni 
resort by unions to self-help at common premises, the net effect thereo 
was to cast serious doubt on the legality of one of the most important 
economic weapons of building trades unions. It seems fair to say 
that the vast majority of strikes by such unions occur at construction 
jobs which are the common situs of the operations of employers other 
than the primary employer, and that such strikes commonly follow 
the pattern of the activity held unlawful in the construction job 
cases cited above. No attempt was made in the foregoing decisions 
to soften their impact by indicating under what circumstances, if 
any, unions might strike or picket a primary employer—for example, 
a nonunion su tractor—on a construction job without running 
afoul of the act. While one might infer“ from the language of the 
Board and the courts that they were influenced by such circumstances 
as the failure of the union to limit the challenged activity in time to 
the operations of the primary employer,* or the failure of the picket 

i to specify that the dispute was only with the primary en- 
ployer,*’ the decisions themselves did not acknowledge that any of 
these factors was decisive. 

However, shortly after its violation findings in the construction 
cases, the Board, in a series of cases involving a form of common- 
premise picketing peculiar to the transportation industry, announced 
a new approach, which, as we shall see, was eventually to be extended 
to the construction industry as well, and finally to all picketing ata 
joint situs. In these transportation cases, next to be considered, the 

rd formulated certain conditions under which common-premise 
picketing in a “roving situs” situation would be regarded as primary 
action, whatever the impact on neutral employers at such premises. 


ROVING SITUS IN TRANSPORTATION 


The Board first dealt with the “roving situs” problem: in’ the 
Schultz case,** on the following facts: 

A trucking company replaced its drivers, members of the respondent 
union, with members of another union. While the company had 
terminal in New Jersey, it had no physical contacts there with it 
customers, who were dispersed over a large, multistate area, with 4 
strong representation in New York City. The union chose to picket 
the company’s trucks while they loaded and unloaded at the premises 
of customers in New York City. The picketing was limited to the 


“See NLRB v. rere Trade Chauffeurs, cited at footnote 7, for a discussion of the 
“incidental impact’ test. 

® See Woll, Glenn and Thatcher, “Secondary Boycott Provisions Clarified,” Labor Lav 
Journal, December, 677. 

“See Local 74 v. NL. cited at footnote 7. : 


47 See uae v. Denver Building and Construction Trades and IBEW v. NLRB, botheited 
at footnote 7. 
4 Schultz Refrigerated Service, Inc., 87 NLRB 502. 
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immediate vicinity of the trucks and to the duration of their sojourn 
at the customers’ premises. The compnny contended that the picket- 
ing was unlawful because it occurred: in the presence of employees of 
the neutral customers, constituting inducement to such employees not 
to load or unload the trucks, an object. of such inducement ing to 
disrupt dealings between the company and its customers. . On behalf 
of the union, it was urged that the picketing was primary because the 
trucks, themselves, were part of the “premises” of the primary em- 
ployer and the picketing of the trucks was therefore at. the primary 
remises. 

. The Board found no violation, stressing the fact that the picketing 
was limited to the trucks “in time and area,” and the o tion of the 
trucks in New York City was the subject matter of the dispute be- 
tween the union and the company. The conduct of the pickets was 
analogized to that of employees “who choose to stand before their 
place of employment and point out their replacements to the interested 
public as strike breakers, and their employer as unfair.” The Board 
also observed that, in view of the remoteness of the employer’s head- 
quarters from the scene of its main operations, the picketing of the 
trucks was “the only effective means of bringing direct pressure” on 
the company. 

Thus was born the Board’s “roving situs” doctrine. 

Perfecting this doctrine in subsequent cases involving the picketing 
of means of transportation at. neutral premises, the oa made it 
clear that it would tolerate such picketing if, and only if, the follow- 
ing conditions were met : 

(1) The picketing was strictly limited to times when the situs of 
the dispute is located on the secondary employer's premises. 

(2) At the time of the picketing the primary employer is engaged 
in its normal business at the situs. 

(8) The picketing discloses clearly that the dispute is with the pri- 
mary employer. 

(4) The picketing is limited to places reasonably close to the situs 
of the dispute. 

A complete statement of these principles first appeared in the Moore 

Dry Dock case,’ in which the Board sanctioned picketing by a sea- 
men’s union of a neutral shipyard which was repairing a ship belong- 
ing to the primary employer. The picket signs indicated that the 
dispute was with the shipowner. While the picketing was not along- 
side the ship, itself, but at the entrance to the yard, this was because 
the yard owner had refused to admit the pickets inside the yard. 
Under these circumstances, the Board tion, that the picketing was 
“reasonably close” to the primary situs—the ship—and as all the other 
tests set forth above were deemed to have been satisfied, the complaint 
was dismissed. 
_ The Moore Dry Dock formula was approved by a court of appeals 
iremanding a different case to the Board with instructions to recon- 
sider its finding in that case of a violation of 8(b) (4) (A) and (B) in 
the light of the subsequently announced Moore Dry Dock criteria.®° 


* Moore Dry Dock Company, cited at footnote 9, at p. 549. 

NLRB v. Service Trade uffeurs, cited at footnote 8, at p. 68. The court there 
haracterized the Moore Dry Dock rule as “a sound interpretation of the Act.” Accord: 
i RB V. Service Trade Chauffeurs, 22 LaBor Cases § 67,230, 199 F. (2d) 709 (CA-2. 

52). See Elliott v. Amalgamated Meat Cutters, cited at footnote 35. 
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All these criteria presuppose that the picketed vehicle is the “situs 
of the dispute”—that is, that the am is over the terms of employ- 
ment of persons operating the vehicle. Thus, Moore Dry Dock was 
held not to apply to picketing of trucks at neutral premises in further- 
ance of a dispute over the terms of ag of plant employ 
and such picketing was held unlawful.*' The Board has also indica 
that it would not apply Moore Dry Dock where the primary employer 
had a regular place of business at which ‘the union could effectively 
advertise its grievance.” 

As to the requirement of geographical proximity of the picketi 
to the roving situs, while, as anced shown, this was not rigidly ad- 
hered to in Moore Dry Dock itself because of special circumstances, 
the Board has condemned truck picketing which extended beyond the 
truck to other areas at the neutral premises.** Likewise, the require- 
ment that the picketing be limited in time to the sojourn of the rovi 
situs at the neutral premises has been strictly enforced by the Boa 
with court approval, in the trucking cases,** as has the requiremient 
that the picket signs identify the dispute as one with the primary 
employer.*® 

n two roving situs cases, the Board found violations of 8(b) (4) 
(A), without, however, adverting to Moore Dry Dock. In those 
cases, the picketing was conducted by one union at the premises of a 
neutral whose employees were represented by another union. Appeals 
by the Jatter union to its members not to unload the picketed ship, in 
the one case, or the picketed truck, in the other case, were condemned. 
While it appears that the respondent union’s action might not have 
met all the Moore Dry Dock tests, the Board did not assign that as the 
reason for its decision, nor did it clearly indicate on what else it 
relied. It may be inferred from these decisions, however, that Moore 
Dry Dock applies only to action by unions representing the ge 
employees and not to auxiliary appeals to neutral employees by other 
unions. 

. ROVING SITUS IN CONSTRUCTION 


The Board me applied the Moore Dry Dock dispensation to 
common-premise picketing in the transportation field, the stage was 
set for making a like concession to the building trades unions. As We 
have seen, before the Schultz decision, the Board and the courts, in 
condemning resort by unions to self-help in the common-premise 
situation characteristic of the building industry, had neglected to 
advise those unions of the conditions, if any, under which such action 
might be permitted. However, about eight months after Moore Dry 


5. Western, Inc., cited at footnote 33, at p. 358. See Kanawha Coal Operators, 94 NLRB 

List Sire 6, enf’d 22 LaBor Cases { 67,078, 198 F. (2d) 391 (CA—4, 1952), cert 
en. 8. 876. 

5? See case cited at footnote 48, at p. 506: SBT Oil Corporation, 95 NLRB 1191, 
note 4; Washington Coca-Cola Bottling Works, 107 NLRB, No, 104. Cf. Hoosier Petro 
leum Gonos nc., 106 NLRB, No. 111, discussed below. 

583 Service Trade Chauffeurs, 97 NLRB 123, at p. 125, enf’d by the second case cited at 
footnote 50. Sterling Beverages, Inc., 90 NLRB 401, 403. The Steriing case was decided 
in the interval between the Schultz and Moore Dry Dock cases, but was cited 
approval in the latter case. 

Sterling Beverages, Inc., cited at footnote 53; Service Trade Chauffeurs, 85 NURB 
1037, at p. 1039, enf’d on this point by the case cited at footnote 8; 8 e Trade Chavuf- 
feurs, case cited at footnotes 53 and ; Kanawha Coal Operators, cited at footnote 51. 

& Service Trade Chauffeurs cases cited at footnotes 7 and 50. 

‘ Company, 100 NLRB, No, 192; Roy Stone Transfer Corporatio, 
No. 
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Dock, the Board decided the Richfield Oil case," where the primary 
employer was a contractor engaged to install equipment on the prem- 
ises of an oil company. While holding that the union’s picketi 
of the approaches to the neutral premises violated the act, the Board 
took care to rest its decision on the ground that the picketing did 
not meet the Moore Dry Dock tests in that it failed, among other 
things, to disclose clearly that the dispute was not with the neutral 
but only with the primary employer.* 

While the Board’s General Counsel has indicated his agreement 
with this new approach to the construction cases,” in the next such 
case after Richfield Oil the applicability of MZoore Dry Dock was not 
litigated by the parties nor considered by the Board. In that case,®° 
the Board found unlawful the picketing of a neutral oil refinery in 
aid of a strike against neutral contractors at the refinery, stemming 
from a primary dispute between the striking union and a mainte- 
nance contractor at the refinery. Although it did not analyze the 
case in terms of the M/oore Dry Dock tests, the Board did advert to 
the fact that legends on the picket signs were directed against the 
— which, under Moore Dry Dock, would render the picketing 
unlawful. 

However, any doubt as to the Board’s adherence to Moore Dry Dock 
was dispelled only a few months later. In Hoosier Petrolewm™ the 
Board not only reaffirmed J/oore Dry Dock, but radically enlarged its 
scope. It had been limited in the past, as we have seen, to cases where 
the primary employer or the primary situs had an ambulatory aspect, - 
with no fixed connection to the premises occupied by the neutral. 
However, in the Hoosier Petroleum case the Board for the first time 
tested by Woore Dry Dock standards the legality of picketing at prem- 
ises at which the primary, as well as the neutral, employer had a regu- 
lar place of business. The primary employer, who was engaged in 
servicing trucks leased by him to the neutral employer for hauling, 
maintained a regular place of business at a filling station of the neu- 
tral. The union, in aid of a recognition strike against the primary 
employer, en m hs in picketing activity at the filling station. As the 
picketing failed to disclose that it was directed against the primary 
employer, the Board found it unlawful, saying: 

“The Trial Examiner .. . found that the picketing was protected because 
Floyd maintained a regular place of business on Hoosier Pete’s premises. How- 
ever, as in the case of a labor dispute which has an ambulatory situs, such as 
that present in the Moore Dry Dock case, where, as here, the primary employer 
bas a regular place of business on the premises of another employer, the compet- 
ing rights of a union to picket at the location of the labor dispute and of a 
secondary employer to be free from picketing in a controversy in which it is not 
directly involved cannot be absolute. It seems not unreasonable to require in 
such a situation that the picketing clearly disclose that the dispute is with the 
primary employer. Plainly, such a requirement does not curtail the Union’s 


right to publicize its dispute with the primary employer, while at the same time it 
avoids unnecessary interference with the neutral employer’s business.” 


* Richfield Oil Corporation, cited at footnote 52, 

*The Board also observed (at p. 1193) that here, unlike Moore Dry Dock, no effort was 
made by the union to arrange for picketing inside the oil field alongside the contractor's 
operations, the picketing interfered with other work on the neutral premises, and the 
‘ontractor had a regular place of business that could be, and was, picketed. 

rc eae Counsel's brief filed with trial examiner in Stover Steel Service, Case No. 


© Oil Workers International Union, CIO, cited at footnote 43. 
“ Hoosier Petroleum Company, Inc., cited at footnote 52. 
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The foregoing language presages abandonment of the distinctions 
heretofore drawn by the Board in common-premise cases bet ween rov- 
ing situs and fixed situs picketing. This new approach has the 
advantage of concreteness and uniformity. The legality of secondary 
picketing no longer depends on such apparently arbitrary factors as 
the industry involved or the permanence of the neutral’s attachment 
to the picketed premises. Such considerations have been displaced by 
tests geared to the impact of the picketing on the neutral. 

Unions now are apprised with a reasonable degree of precision as to 
what picketing at common premises is lawful; it remains to be seen to 
what extent they will adopt a policy of voluntary compliance with this 
new “code of fair picketing.” 


HARM TO NEUTRALS V. VALUE TO UNIONS 


Analysis of the foregoing decision suggests that in classifying a 
particular union tactic as primary or secondary, the Board’s approach, 
although not clearly articulated, has been in large measure one of 
balancing the harm inflicted thereby on neutrals against the impor- 
tance of such action to the union in its contest with the primary em- 
ployer. In those cases where the Board has found the challenged 
action to be secondary, the Board might well have thought that the 
injury to the interests of neutrals outweighed the value to the union 
of the challenged action. Where, on the other hand, it was apparent 
that to outlaw such action by the union would render it virtually im- 
potent vis a vis the primary employer, the Board has tended to find 
the strike or picketing to be primary. 

If this analysis is correct, the terms “primary action” and “second- 
ary action” which the Board has used as props for its decisions, are 
not rigid concepts but represent to a great extent ad hoc judgments 
as to the relative importance of the competing interests at stake in 
each case. Thus, where Employer A operates a plant on premises 
occupied only by him and his employees, and a union, because of a 
dispute over his labor policies, calls his employees out on strike and 
they picket his plant, it is an axiom of labor relations, and a basic 
premise of our national labor relations policy, that to proscribe either 
the strike or the picketing would destroy the efficacy of the union as 
an agency for bettering the conditionof A’s employees. At the same 
time, any harm suffered, as a result of the strike, by B, a customer 
or supplier of A, would vary with the extent to which A’s normal op- 
erations were curtailed by the strike, and the degree of the economic 
dependence of B upon A. Conceivably, such harm might be serious 
if A were B’s sole supplier or the sole customer for B’s output. How- 
ever, since such total dependence is highly conjectural, the balance of 
the equities would seem to favor the union rather than B, And, in such 
a situation, as already shown, the Board has, in fact, consistently held 
that the union’s action was primary and therefore lawful. 

On the other hand, where the union in the foregoing example has 
not only struck the offending employer, A, but has also gone to the 
separate premises of B, with whom it has no dispute over the treat 
ment of his employees, and has induced them to strike or not to perform 
particular services in his plant, the Board has held that the union’s 
action with regard to B was secondary and therefore unlawful. Here, 
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the union’s conduct does not have merely a peripheral effect on B, as 
inthe previous example, but strikes at the very heart of his operations, 
and substantial damage to him is more likely than in the first case sup- 
d. As for the union, to forbid it to carry its fight to B’s plant 

would still leave it free to exert direct pressure on A. The additional 
leverage which it might gain from conscripting B’s employees en masse 
at their place of work might reasonably be thought to be more than 
offset by the probable harm that would thereby be inflicted on B, an 
innocent third party. The Board has, in fact, held that picketing of 
a neutral’s separate premises is secondary action and therefore pro- 
scribed. This result would seem to be dictated, in any case, by a read- 
ing of legislative history. In inveighing against “secondary boycotts,” 
the proponents of 8(b) (4) (A) must have considered that that term 
embraced at the very least any action against a neutral employer at his 
own place of business. This was the classical, judicial conception of 
the secondary boycott, condemned in the Dupleaw and Bedford ** 
cases, both of which were alluded to in the debates on the bill.™ 

In the roving situs cases, this balancing-of-interests technique is 
more readily recognizable. The Board has there emphasized the rela- 
tive ineffectivness of picketing confined to the base of operations of a 
primary employer whose nonstriking employees spend most or all of 
their working time on trips to distant points, and who has few, if any, 
contacts with customers or others at his headquarters. If the union’s 
pickets may not follow the employees to their destination and picket 
them there, but must remain at the 386 er’s isolated premises, the 
union, is merely jousting with windmills. At such remote premises, 
it will not be able to bring to bear all the pressures normally incident 
tothe picketing of a primary employer. However, to enable the union 
to overcome this handicap, it is not necessary to give it a license to 
picket secondary employers indiscriminately or to direct public opin- 
ion against them. It suffices to permit the union’s pickets to operate 
only when and where they can have the maximum effect—in prox- 
oo to their nonstriking fellow employees while they are omneny 
on the secondary premises—and to publicize the dispute as one wit 
the primary employer only. Having erected these safeguards against 
excessive pressure on the secondary employers, the Board might well 
have thought that they were not likely to suffer any such injury as 
would justify denying to the union an important weapon against the 
primary employer. 
_The same considerations which prompted the Board to permit a 
limited exposure of neutrals to “roving situs” picketing apply with 
even more force in the case where the neutral employer and the pri- 
mary employer have their base of operations on the same premises. 

1ere, as frequently happens, the primary employer conducts part 
of his business in a separate location, which is, however, so isolated 
from his employees and the general public that it would be futile to 
picket there, the case is essentially identical with the “roving situs” 
situation. Furthermore, where the primary employer has no place 
of business except at the common situs, if he may not be picketed 


® Duplex Fytatieg Press Company V. Deering, 254 U.S. 443 (1921). 
des a Cut Stone Company y. Journeymen Stone Cutters’ Association, 274 U.S. 37 


“93 ‘Congressional Record 4197. See also 93 Congressional Record 3838, 4198-4199. 
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there, he may not be picketed anywhere. In such a case, there is 

therefore even more reason to permit picketing at the common situs, 

subject only to the same safeguards as apply in the roving situs cases 

against any unwarranted interference with the business of neutral 
mployers on those premises. 

s for the courts, the Supreme Court in its dicta in the Rice Milling 
case, above, rejected a literal construction of 8(b) (4) (A) as condemn- 
ing the “ordinary strike” against a primary employer or any picketing 
iddpenied to his employees. Moreover, insofar as such picketing is 
directed at the employees of neutrals as they approach the primary 
employer’s separate premises, the Supreme Court’s decision in that 
case, although not resting on the Board’s primary action theory, pre- 
cludes the application of 8(b) (4) (A) to such pressures. Two courts of 
appeals have approved the Board’s view that such picketing, alth 
affecting the employees of neutrals, is lawful under 8(b) (4) (A) be- 
cause primary.“ One such court has taken the contrary view in a 
dictum.” The only decision adverse to the Board’s view by a court 
of appeals was reversed in the Rice Milling case, although on grounds 
not involving the issue between the court of appeals and the Board. 
The application of the Moore Dry Dock tests to roving situs picketi 
has been approved by the New York Court of Appeals, the only fed. 
eral appellate court to consider the question.” 

It would seem therefore that, unless we credit recent indications 
that the Board itself — modify its view as to the legality of pri- 
mary picketing under 8(b) (4) (A), the area of permissible primary 
action heretofore staked out by the Board is likely to remain intact 
for some time to come. 


12, PUBLIC POLICY AND SECONDARY BOYCOTTS 


By John A. Lloyd, Jr. and Robert H. Wessel 
{[In: University of Cincinnati Law Review, v. 23, No. 1, 1954: 31-54] 


President Eisenhower has recently proposed that the Labor-Man- 
agement Relations Act be amended so as to legalize two types of 
secondary boycotts: boycotts against employers handling work 
“farmed out” to them from struck employers; and boycotts against 
employers who are engaged on construction projects with struck em- 
ployers.' These proposals not only direct congressional attention to 
the specific issues to which they are addressed, they furthermore cause 
both Congress and the general public to take renewed interest in the 
entire problem of the regulation of all types of secondary boycotts. 
Inasmuch as this problem is of great national significance, it is essen- 
tial that the alteration of the boycott provisions of the Act be based 
upon a thorough comprehension of the nature and consequences of the 


® Di Giorgio Fruit Corporation v. NLRB, cited at footnote 8; NURB vy. Service Tradé 
Chauffeurs, cited at footnote 8. 
Joliet Contractors Association vy. NLRB, cited at footnote 11. 


@ NLRB v. Service Trade Chauffeurs, cited at footnote 8. 

'The specific language of the President’s message of January 11, 1954, to Congress 
made the following reference to the secondary boycott : 

“I recommend that the act to be clarified by making it explicit that concerted action 
against (1) an employer who is performing ‘farmed out’ work for the account of another 
employer whose employees are on a strike or (2) an employer on a construction pro, 
who, together with other employers, is engaged in work on the site of the project, will not 
be treated as a secondary boycott.”—-N.Y. Times, January 12, 1954, p. c—9. 
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is secondary boycott as a technique of union pemrendinenent. Such an 
us, understanding should serve as the yardstick by which the adequacy of 
Ses the present legal framework is measured, and as a standard for assess- 
ral ing the value of any forthcoming proposals for revision. A sound 
approach to a revamping of the boycott provisions of the present law 
ng must begin by asking and clearly answering three questions: First, 
nn- what is a boycott? Second, what is a secondary boycott? Third, 
ing what types of boycotts should be outlawed ? 
ris A labor boycott is an effort on the part of workers to abstain or 
ary withdraw, or to induce any other persons to abstain or withdraw 
hat from economic relationships with an employer.? The boycott is gen- 
Te- erally divided into two classes, primary and secondary, with the ac- 
3 of emipenying connotation that secondary boycotts are an evil and 
gh should be outlawed. The Taft-Hartley Act attempts to do this in 
be- Section 8(b)(4)(A).§ Although the wording of this section is some- 
1a what confusing, when itis read together with the record of congres- 
urt sional hearings at the time of formulation of the Act it becomes evi- 
rds dent that it is intended to outlaw pressure on innocent parties. The 
rd. concept of the secondary boycott which the Act was intended to em- 


ng body was brilliantly stated by Judge Learned Hand. 


The gravamen of a secondary boycott is that its sanctions bear, not upon the 
employer who alone is a party to the dispute, but upon some third party who 


ons has no concern in it. Its aim is to compel him to stop business with the em- 
yri- ployer in the hope that this will induce the employer to give in to his employees’ 
demands.‘ 

This legal conception closely parallels that employed by labor econ- 
act 

omists. For example, Lloyd G. Reynolds explains that the secondary 

boycott— 

involves putting pressure on one employer so that he will exert pressure ov 

another employer whom the union is really after.° 

ee the coercion of third parties is a necessary part of the 

concept of the secondary boycott, it alone is not sufficient as a criterion 

of this type of behavior. Not only may those not involved in a labor 
an dispute be subject to coercion, but third parties may, on their own 
of initiative, exert pressure in a labor dispute which is none of their con- 
ork cern. In such cases the area of industrial pn is also enlarged, and 
nst coercion by third parties is also brought to bear upon the employer. 
m- Since the sy a of \ tev upon third parties is to bring about the 
to exertion of pressure by third parties, the effect upon the primary dis- 
use ute and the scope of industrial conflict is the same in both cases. The 
the ifference between the two is found in whether the third party must 
tts. 
en- *This definition of a labor ee parallels the usual definition of the term boycott. 
sed The Encyclopedia of the Social Sciences, Volume 2 at page 662, defines a boycott as ‘“‘a 

concerted effort to withdraw and to induce others to withdraw from economic or social 
the relations with offending groups or individuals.” 

eS Act provides: “It sball be an unfair labor practice for a labor organization or its 

ade “(4) to engage in, or to induce or encourage the employees of any employer to engage 

in, a strike or a concerted refusal in the course of their employment to use, manufacture, 

Process, transport, or otherwise handle or work on any goods, articles, materials, or com- 

modities or to perform any services, where an object thereof is: (A) forcing or requiring 
ress any employer or self-employed person to join any labor or employer organization or any 

employer or other person to cease using, selling, handling, transporting, or otherwise 
tion dealing in the products of any other producer, processor, or manufacturer, or to cease doing 
het business with any other person. . . .” 
ject ‘International Brotherhood of Electrical Workers, Local 501, A.F.L., et al. v. N.L.R.B., 
hot 181 F, 2d 34 (2nd Cir. 1950). 


5 Reynolds, Labor Economics and Labor Relations 292 (1949). 


| 
| 
i 
| 
q 
; 
: 
4 
4 
| 
a 


262 PICKETING AND BOYCOTTS 


be coerced into involvement in the primary dispute or not. In view 
of the undesirable consequences flowing from any type of third party 
coercion, this distinction does not seem sufficient to justify the exclusion 
of the case of voluntary pressure by third parties from the secondary 
boycott concept. 

herefore, the secondary boycott is best defined as any activity which 
brings about third party coercion, either of third parties, by third 
parties, or both. 


IS THE SECONDARY BOYCOTT DESIRABLE ? 


The answer to this question is derived from the answer to two others; 
What are the injuries society suffers as the result of the secondary 
boycott; and, of what importance is this device to labor in securing 
its legitimate ends? The social injury occasioned by secondary boy- 
cotting assumes three concomitant forms. First, the area of industrial 
dispute is necessarily enlarged when parties not directly involved 
become implicated. Strikes, or threats of strikes, or refusals to handle 
goods in plants other than those of the primary disputant not only 
are not conducive to good labor management relations in the bargain- 
ing units where they occur, but also tend to reduce productivity. See- 
ond, whenever boycotting extends the area of industrial ae 
beyond the parties directly involved, the ibility of injury to neutral 
or innocent persons arises. Employers (other than the primary) may 
lose business because the secondary boycott assumes the form of a 
strike or because they are not permitted to do business with boycotted 
parties. By the same token, workers may suffer layoffs occasioned by 
disputes in which they are not involved. The public also may be 
injured by curtailment of the supply of products or services coming 
from firms (other than the primary disputant) whose outputs have 
been limited by boycotts. 

Last, the secondary boycott. creates an. undesirable unbalance in 
the bargaining of the primary disputants. The employer is sub- 
jected to an economic power which may be much greater than that 
of his employees in the event that his customers are not. permitted to 
buy from him or his suppliers to ship to him. This obviously runs 
counter to the usual concept of bargaining which envisions a contest 
of the relative economic strength of the employer and the collective 
economic porest of his employees. Action analogous to the secondary 
boycotts labor, if taken by employers, could take the form of 
grocers refusing to sell food to strikers, landlords serving them with 
eviction notices, and other forms of business refusal to enter into 
economic relations with them. Obviously neither unions nor em- 
ployers should be permitted the benefits of artifically increased power 
through the enlisted aid of outsiders. 

The foregoing would seem to indicate that all third party coercion 
should be outlawed and that the area of industrial disputes should 
be restricted to the parties immediately concerned. The acceptability 
of this conclusion cannot be judged, however, until an assessment 
has been made of the effect which such complete restrictions would 
have upon the opportunity of workers to maintain legitimate en 
deavors for the attainment of their rightful goals. The final analy- 
sis must involve the weighing of the evil to be legislated against and 
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the good to be protected; the balancing of the social advantages of 
the restrictions against the damage, if any, which labor would suffer 
from such restrictions. 


USE OF BOYCOTTS BY LABOR 


Having considered the social disadvantage of boycotts, the next 
step must be to estimate the part which this device plays in the 
achievement of the objectives of organized labor. Experience dem- 
onstrates that unions employ the technique of third party coercion to 
achieve five principal objectives. 

First, there is the boycott whose purpose is to exert pressure for or- 
ganization. This pressure may be directed against the employer to 
compel him to recognize the union or enter into a union security 
arrangement which will coerce nonunion workers into the union. 
Perhaps in an earlier period in the history of labor relations such use 
of the ake could be justified. At the time when no legal protection 
was extended to the right of workers to self-organization, some em- 

loyers utilized such devices as discrimination against union mem- 

rs, coercion of employees not to join unions, blacklists, yellow dog 
contracts, goon squads, labor spies, and the like. However, since the 
passage of the Wagner Act in 1935, the right to free and undisturbed 
self organization has been protected by law.’ As a consequence the 
legitimate organizational rights of workers need not be reinforced by 
devices such as secondary boycotts. If it be argued that in some in- 
stances adequate protection is not extended, the answer would lie not 
in condoning the boycott but rather in strengthening the protective 
sections of the law. Boycotting for organizational purposes under 
current conditions holds forth little possibility of results other than 
forcing reluctant workers into unions they do not wish to join. 

Second, there is the boycott. whose purpose is to obtain jurisdiction 
over workers or employment away from other unions. For example, 
as Professor Sumner Slichter points out, “The teamsters’ union is al- 
ready well advanced in its program to compel certain classes of work- 
ers to leave the brewery workers’ union and join the teamsters’ union. 
The teamsters’ union accomplishes its purpose by the simple process 
of refusing to service breweries where the workers in dispute are mem- 
bers of the brewery workers’ union. In many cities A.F. of L. build- 
ing trades’ locals refuse to handle C.1.0. made materials.” * An ex- 
treme case of jurisdictional boycotting was encountered when one elec- 
trical workers’ local boycotted the products of other locals of the 
same national union. It is not difficult to agree with Slichter that this 
type of boycotting should be controlled not only to protect the rights 
of industrial workers, but in order to protect the trade union move- 
ment against interunion warfare and to protect the interest of the 
community in efficient industry.* 

_ Third, there is the boycott for purposes of securing economic gain, 
Le. higher wages, shorter hours, improved working conditions, and 


“fringe benefits.” As has been pointed out above, the use of boy- 


Ps Section 8 of the National Labor Relations Act (Wagner Act) guaranteed to employees 
¢ right to self-organization, to form, join and assist labor organizations of their own 
tio sing, free from employer interference. The identical guarantee is contained in Sec- 
on 8a of the Taft-Hartley Act. 
+ oped The Challenge of Industrial Relations 161, 162 (1947). 
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cotting for this pu results in the bringing of a pressure greater 
than that residing in the direct bargaining power of his own em- 
ar to bear upon the employer. =! 

ourth, boycotts may be utilized to obtain “union security” conces- 
sions. Where these concessions are involved in the primary dispute 
the same arguments presented in the above case of economic gain 
would apply. When the object of the boycotting is a union security 
arrangement which would be imposed upon workers other than those 
in the bargaining unit requesting such an agreement, the situation 
becomes even less defensible. For example, union plumbers often re- 
fuse to work for an employer who does not hire members of other 
construction unions exclusively. Under these conditions not only the 
employer but also the non-union or “wrong union” employees might 
be subject to unfairly heavy pressure. In addition the members of 
the boycotting union itself may suffer a real and unjustified loss. It 
might be argued that the community of interest between various 
groups of employees is such that concert of action on union security 
and other matters is necessary. If this is the case, however, the 
workers in question should be members of the same bargaining unit, 
and the appropriate mechanism for determining the bargaining unit 
is provided in the labor relations statute. 

ifth, there is the secondary boycott whose purpose is the following 
of re-routed work. Inasmuch as the President has proposed that this 
type of boycott should be made lawful, it is Supecialy important that 
its nature and consequences be thoughtfully considered. The typical 
situation in which it is used is one in which an employer who is un- 
able to meet production contracts because of a labor dispute “farms 
out” all or part of his work to another firm. The employees of the 
struck employer bring pressure to bear upon the employees of the firm 
handling the re-routed work to induce them to refuse to work so long 
as their employer is handling the goods. This type of boycotting 
greatly enhances the effectiveness of the primary strike, and for that 
ce it is not difficult to understand the favor it enjoys in official 
circles. 

There are several sound reasons, however, why it must not be 
condoned. By re-routing the struck work through other employers 
the primary employer is partially offsetting the economic pressure 
of the strike. Members of the striking union may also compensate 
for their loss of income by securing temporary employment else- 
where or by drawing unemployment compensation (if their states 
of residence permit). Obviously employees are not permitted to 
blacklist or otherwise interfere with strikers in this endeavor. By 
the same token it is only fair that the employer should have the 
same opportunity for offsetting strike losses free from union coercion. 

In addition it must be remembered that the employer who assumes 
the job of produciyg re-routed work is nevertheless a third party 
neutral so far as the primary dispute is concerned. His relationship 
being the same as that of any other customer of the disputant em- 
ployer, he should receive similar protection against involvment in 
the dispute itself. No businessman ought to be required to assess 
the labor relations problems of his fellows, and do business with 
them at the risk of being dragged into their union battles. While 
it is frequently contended that any employer who accepts re-routed 
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work makes himself a party to the primary dispute, the basic fact 
remains that he is not a party thereto because the crux of the primary 
dispute is a conflict of interest between another employer and his 
employees. One should not be able*to make himself a party to a 
dispute between individuals by assuming a relationship to a product. 
To claim otherwise would be to contend that any customer or supplier 
of the struck employer, because of his relationship to the product, 
would be a party to the primary dispute. Such an approach would 
make almost every form of the boycott primary, and attempts to 
distinguish between desirable and undesirable forms of pressure in 
labor relations would be meaningless. 

Further, a strike or other action against re-routed work usually is 
directed, in part at least, against others than the primary employer. 
When an employer subcontracts work which otherwise would have 
been done by his firm, he necessarily is forgoing part or all of the 
profit and contribution to overhead which the job in question would 
provide. Re-routing permits a continued flow of goods to his cus- 
tomers, and thereby minimizes the possibility of injury to these inno- 
cent parties. In many instances action against re-routing injures 
neutral customers more than the primary employer. In conclusion 
it must be emphasized that, despite the growing sentiment in favor of 
the legality of this type of activity, the secondary boycott against 
re-routed work is realistically more nearly a boycott against the public 
interest than is any other type of third party coercion. 

It should be clear that the weight of argument does not provide 
adequate justification for extending the scope of labor disputes beyond 
those directly and immediately involved. Where secondary boycotts 
are employed to secure legitimate objectives, adequate and alternative 
courses of action are available. Elsewhere the secondary boycott im- 

s undue coercion upon employers and workers. The conclusion 
thereby follows that public policy should attempt to limit participation 
in labor disputes to the primary parties and prohibit all secondary 
boycotts. 

THE SECONDARY BOYCOTT AND THE PRESENT LAW 


The pants. discussion of the nature of the secondary boycott in 
1 


terms of the evils inherent in third-party coercion demonstrates that 
ideally all secondary boycotts should be unlawful. The next step, 
therefore, is to examine the present law with a view to discovering 
the extent to which it satisfies or fails to satisfy the need to protect 
the industrial community against the abusive technique of third party 
coercion. No appraisal of the current legal framework, however, 
should proceed in a vacuum. Before considering the critical features 
of the present law it may be helpful to outline briefly the historical 
development. of the secondary boycott in terms of its changing legal 
environment. 

The secondary boycott has passed through three principal st of 
legal evolution. The first was its prolonged status as an illegal con- 
spiracy at common law and later as a combination in restraint of trade 
under the Sherman Anti-Trust Act.’ In the early days of turbulence 


*Gompers vy. Buck Stove and Range Co., 221 U.S. 418 (1911). In its opinion the Su 
Preme Court said: “It [the Sherman Act] covered any illegal means by which interstate 
commerce is restrained, whether by unlawful combinations of capital or . . . of labor; and 
We think, also, whether the restraint be occasioned by unlawful contracts, trusts, ling 
arrangements, blacklists, boycotts, coercion, threats, intimidation; and whether than be 
made effective, in whole or in part, by acts, words, or printed matter.” 
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in industrial affairs injunctions were issued freely, damages were as- 
sessed heavily, and boycotting unions found the technique of third- 
party coercion a prohibitive luxury."° 

With the depression and its “reforms” came the Norris-La Guardia 
Act which took the Sherman Act off labor’s back by immunizing 
unions against injunctions. So the secondary boycott passed into its 
second evolutionary stage in which it enjoyed the protection of law 
so long as it was not used to perpetrate fraud or violence." When 
the Wagner Act shut off from jenidoyew all means of effective counter- 
action, the doors opened wide to all of labor’s coercive techniques, and 
the secondary boycott blossomed forth in full flower as a weapon of 
industrial warfare. 

The boycott continued to enjoy the endorsement of public policy 
until 1947 when popular reaction against the abuses of errant union- 
ism brought about a significant reversal of the legal attitude toward 
organized labor. This reversal took the form of the Taft-Hartley ~ 
and with its enactment, the secondary boycott entered into the thi 
or oe stage of its legal a 

he boycott provisions of the Taft-Hartley Act, appraised against 
the setting of struggle and compromise in which they were formu- 
lated, represent a thoughtful attempt by Congress to chart a fair, 
middle course in the regulation of industrial affairs. It may be worth- 
while at this point to summarize its general policy with relation to 
the guiding concept upon which this analysis is predicated; namely, 
that the secondary boycott is any activity which brings about third 
party coercion, either of third parties or by third parties or both. 

The ensuing treatment of the law will demonstrate that while its 
general objective is the curtailment of coercion against innocent 
parties, the statute, as interpreted, does not forbid the voluntary 
exertion of pressure upon the primary disputants by third parties; 
nor does it attempt to condemn every type of activity which causes 
injury to innocent neutrals. It represents, in short, the general feel- 
ingen the Eightieth Congress that the area of conflict occupied by 
labor disputes should be somewhat limited, and that certain types of 
secondary boycotts should, under certain circumstances, be unlawful. 

The critical language of the statute is as follows: 

It shall be an unfair labor practice for a labor organization or its agents... 
to engage in, or to induce or encourage the employees of any employer to engage 
in a strike or concerted refusal in the course of their employment . . . where 
an object is: forcing ... any employer... to cease ... dealing in the products of 
any other employer .. . or to cease doing business with any other person; .... 

. . . Provided, that nothing contained (in section 8(b)(4)(A)) shall be con- 
strued to make unlawful a refusal by any person to enter upon the premises of 
any employer (other than his own employer), if the employees of such em- 
ployer are engaged in a (lawful) strike... .” . 

The framework of policy set forth in the statute has been given con- 
tent and meaning by the National Labor Relations Board and the 


% Loewe V. Lawlor, 208 U.S. 274 (1908) better known as the Danbury Hatters case. 
is most often cited to illustrate the reason why unions found it difficult to maintain sec 
ondary boycotts under the Sherman Act. Loewe and Co. obtained not only an injunction 
but also a money judgment against the Hatters Union on account of the latter’s main- 
tenance of a nationwide boycott against the hats made by Loewe and Co. The judgment 
was so excessive, the union could not pay it off until years later. 

1. For a full explanation of the meaning of the Norris-La Guardia Act as an instrumen 
of union protection, see Wilson and Co, v. Birl, 105 F. 2d 948 (3rd Cir. 1989) and U 
States v.. Hutcheson, 312 U.S. 219 (1941). 

1? Labor Management Relations Act, Section 8(b)(4) in part. Italics supplied. 
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courts. It will be seen that not all of the law’s shortcomings are the 
fault of Congress. Several of its unsatisfactory features are the result 
of the Board’ s inclination to water down further the partial restraint 
upon third-party coercion which the Act imposes. The forthcoming 
treatment of the law is not designed to be an exhaustive delineation of 
every facet of the regulation of secondary boycotts. Its — is 
rather to point out the principal features of contemporary policy in 
such a manner as to emphasize the inadequacies of the existing 
framework. 


DIRECT COERCION OF EMPLOYERS NOT UNLAWFUL 


The first such feature to be recognized is the limitation of the opera- 
tion of 8(b) (4) to cases where the inducement to boycott is directed 
toemployees. The Act provides that it shall be unlawful for a union 
to engage in or to induce the employees of an employer to engage in 
a strike or refusal. Conspicuous by its absence from this section is 
any prohibition of the inducement by unions of employers. The 
absence of any such inhibition has led the Board to feel that it was 
the purpose of Congress to protect the right of unions to exert pres- 
sure upon employers directly. Thus, under the existing law, the lead- 
ers of a union which is in dispute with employer A, and which also is 
the representative of the employees of employer B, may attempt. to 
persuade employer B to cease doing business with the prin em- 
ployer, and their attempt may be coupled with a threat to call B’s em- 
ployees out on strike. Such conduct, in the eyes of the Board, con- 
stitutes solely the inducement of employers, not of employees, and 
the law does not. forbid it.’ 

If, on the other hand, the same union should actually call a strike 
of B’s employees for the purpose of forcing B to stop dealing with 
the primary employer, the Act. would be violated, for, in that event, 
the labor organization itself, would be engaging in a concerted re- 
fusal which the statute expressly forbids. It is difficult to commend 
an approach which makes a distinction between coercion by strike and 
coercion by threat of strike, and which condemns the former and 
condones the latter. Irrespective of which technique a union em- 
ploys, the purpose and effect is the same. The only difference is that 
in the case of coercion by threat the secondary employer may submit 
to the union’s demands, thus obviating the pam by his employees and 
saving them a cessation of income because of a dispute in which they 
have no interest. But in the event of the use by a union of either 
device, all three of the evils of the secondary boycott are present. An 
Innocent pamployen is dragged into a controversy which is none of his 
concern, and thereby caused to lose business; the primary employer 
is subjected to economic pressure much greater than that of his em- 
ployees; and the scope of the legitimate dispute has been widened so 
as to disrupt the tranquility of the industrial community and injure 
the public interest. 

Those who subscribe to the principle that the minimum objective 
of the law should be the protection of innocent parties will agree that 
the Act should be revised so as to prohibit any type of conduct which 


* Local 28, Sheet Metal Workers Int’t Assn., 102 N.L.R.B. No. 166 (1953); and Team- 
asters’ Union (Arkansas Express, Inc.), 92 N.L.R.B, 255 (1950). 


lia 
: 
: 
nd 
of 
yn- | 
Ir, 
: 
nt 
of 
ul. 
of 
of A 
ion 
in- 
ee. 


268 PICKETING AND BOYCOTTS 


is designed to coerce neutral me Se ha into participation in the labor 
disputes of their fellows. Such a revision can be opposed only on 
the grounds that the intimidation of innocent parties is a proper 
weapon of industrial warfare. Surely the Congress did not intend 
to embody the law of the jungle in its enactments. 


INDUCEMENT ILLEGAL ONLY IF “CONCERTED REFUSAL” IS INDUCED 


The second feature of the law to be observed is that union induce- 
ment of a strike or refusal is not illegal unless a “concerted refusal” 
is induced. This requirement represents a fundamental error by Con- 

in its evaluation of the inherent evil of third party coercion. 
The Court has ruled that when patrolling pickets urge a single driver 
not to enter the premises of an employer, no violation will be found; 
the pickets are not inducing a “concerted refusal.” ** Such a decision 
is symptomatic of an underlying misapprehension of the fact that the 
gravamen of the wrong is committed doe one individual is subjected 
to pressure to participate in a dispute with which he has no concern, 
In such circumstances the inducement by a union of any refusal isa 
secondary boycott and should be unlawful. Whether a union induces 
one man or one hundred men to abandon normal duties on account of 
the labor dispute of another, it has transgressed upon a basic right; 
the right to keep out of other Tee affairs. 

If the concept of “concerted” has a place in the law of secondary 
boycotts, that place would be in the requirement that only group in- 
ducement—that is, inducement by a group rather than by indi- 
viduals—is unlawful. This, of course, is provided for in the present 
Act by the language which makes it an unfair labor practice “for 
a labor organization or its agents” to induce the exertion of seconda 
pressure. The law should be modified, however, to insure to indi- 
vidual workingmen the right to be free from third party duress in 
every instance; and the assurance of such protection should not be 
made to depend upon the degree to which the refusal solicited is 
intended to disrupt the immediate industrial community. 


THE “COURSE OF EMPLOYMENT” LIMITATION 


The third feature of the current law which should be considered 
is the statute’s requirement that unless the refusal occurs “in the 
course of . .. employment,” neither the refusal nor the induce- 
ment of it are unlawful. This provision, as interpreted, operates to 
protect the commonly-used technique of bringing pressure to bear 
upon innocent employers by initially refusing to accept employment. 
An excellent example of this type of secondary boycott was found 
in a recent case in which a glaziers’ union eo a its members to 
refuse to work for contractors who used pre-glazed glass. The Court, 
holding that such an initial refusal to work was not a refusa] “in 
the course of employment,” found no violation of the Act.” 

The law’s insistence that the “course of employment” test must be 
met before the coercion of third parties becomes illegal is a mistake 
of major importance and should be corrected. It might be pointed 


N.L.R.B. vy. Int’l Rice piling Co. 665 (1951). 
% Joliet Contractors Aas’n v. N.L.R.B., F. 2d 606 (7th Cir. 1953). 
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out, in passing, that the “course of employment” concept had its 
origin in the law of torts as a means of limiting the liability of the 
master for the tort of the servant. It has misguidedly been incor- 

rated in many state workmen’s compensation laws and has some- 
fae crept into the language of section 8(b) (4). It has no rational 
relation to the problem of third party coercion, however, and the 
sooner it is discarded, the better. There is no merit in saying that 
if a man accepts employment initially and then goes out on strike an 
hour later that he may be engaged in a secondary boycott, but that 
if he refuses to work in the beginning, he ma nibt he so engaged. If, 
in either event, the refusal or stoppage is induced by a union and re- 
sults in subjecting one or more third parties to coercive pressure, one 
is a secondary boycott to as great a degree as the other, and to 
distinguish between the two for any reason is to draw a distinction 
without a difference. The law should ascertain not when nor where 
the refusal occurred but whether any persons were drawn into dis- 
putes in which they had no interest; whether any of the principal 
parties were subjected to unfairly heavy eens from outside groups; 
and whether the area of industrial conflict was extended beyond the 
primary participants. These are the criteria by which the lawfulness 
of the boycott should be judged. 


REFUSAL TO CROSS PICKET LINES PROTECTED 


The fourth important phase of the existing law to be considered 
is the blanket protection which the statute extends to all refusals by 
employees to enter the premises of employers against whom lawful 
strikes are being conducted." This provision filustrates the point 
previously made that what Congress intended was to prohibit solely 
certain types of pressure wpon innocent parties, not the voluntary 
exertion of pressure upon the primary disputants by outside parties. 
But it is equally important that the latter form of boycotting be 
curtailed. Striking unions generally solicit support from vite? 
labor organizations by means of picketing the premises of struck 
employers. Sympathetic unions respond to such appeals by ordering 
their members not to cross any pikes lines maintained by friendly 
unions. The result of this type of inter-union cooperation is that 
employees of customers and suppliers of struck employers frequently 
decline to make deliveries or sidioertie or carry on any business what- 
ever at the plants of employers with whom labor disputes are being 
waged. It is this form of boycott which the Act expressly sanctions. 

When this practice is evaluated against a clear understanding of 
the evil of third part coercion, the necessity for prohibiting it be- 
comes apparent. In every case of such a refusal by employees to enter 
the premises of a struck employer, the latter is subjected to an eco- 
nomic pressure far greater than the withholding power of his em- 
ployees. Furthermore, the supplier or customer of the primary em- 
ployer whose employees refuse to carry out their assignments at the 
struck plant is caused loss and inconvenience on account of a strike in 


This is derived from the of Section 8(b)(4) which provides that 
hone of the prohibitions of that section may be construed at make it unlawful for any 
employee to refuse to enter the premises of any employer whose employees are engaged in a 
lawful strike. The exact language of the statute has been previously incorporated in the 
main body of the article. 
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which he has no interest. Inevitably the widening of the area of the 
dispute is a disrupting influence in the industrial community. Not- 
withstanding the strong support which such conduct seems to enjo 
in many circles, it is a form of the secondary boycott and it sho 
be outlawed. No doubt its proscription can be accomplished only 
after the tradition which has sheltered it for decades has been torn 
away. It is to be hoped that the time will come when this form of 
third party coercion will be appropriately prohibited. 


INDUCEMENTS BY STRIKING UNION WHICH RELATE TO ACTIVITY AT SITUS 
OF DISPUTE PROTECTED 


The fifth major feature of the law is closely related, in a sense, to 
the phase previously discussed. The rule known as the “primary 
situs of dispute” test is a device which the Board has invented for 
the pu of protecting any inducement carried on by a striki 
union which (a) occurs at the site of its primary dispute or whie 
(b) is designed to persuade others to abstain from carrying on. work 
at the primary situs. Striking unions almost invariably employ 
picket lines for the pur of enforcing strike rules on their members 
and advertising their disputes to the public. More often than not, 
however, picket lines are used for the purpose of enlisting the aid of 
outsiders; that is, to influence third parties—employees, employers, 
and the public at large—to boycott struck employers. 

When picketing is used for such a purpose, it becomes a secondary 
boycott. Since, however, it is difficult to separate legitimate primary 

icketing from undesirable secondary picketing, and since the Board 

elt that it was the overriding purpose of Congress to protect. primary 
picketing as an indispensable incident of the “right to strike,” it has 
adopted the policy of accepting the bad picketing with the good, and 
of permitting all types of inducements which are carried on by a 
striking union at the plant of the struck employer. In holding one 
instance of such picketing lawful, the Board said, “. . . the section 
(8(b)(4)) does not outlaw any of the primary means which unions 
traditionally use to press their demands on employers. . . .” ™ 
situs concept has been extended to protect not only all picketing 
of the primary situs but also inducements by the striking union 
carried on at the premises of a neutral employer, the purpose of which 
~. persuading the latter’s employees not to cross the primary picket 
ine.*® 


Was’ Oil Co., 84 N.L.R.B. 315 (1949): and Ryan Construction Co., 85 N.L.R.B. 41 
). 

18 Newspaper and Mail Deliveries Union, etc. and Interborough News Co., 90 N.L.BB. 
2135 (1950). A patently criticisable projection of the “situs of dispute” doctrine is found 
in a series of Board decisions dealing with the lawfulness of picketing in the trucking and 
shipping industries. ‘Teamsters unions commonly follow trucks of employers with whom 
they are in disputes, and picket said trucks during the course of loadings and unloadings 
at the premises of the suppliers and customers of the struck employers. It is argued that 
only in this way can truckers’ unions effectively carry on pier disputes, The Board 
has accepted this contention and has evolved a rule for such ambulatory picketing know! 
as the “roving situs of dispute” test which condones the picketing of the trucks or ships 
of the primary employer while they are located on the premises of an innocent neutral 
if it meets the following conditions: (a) the pasties is strictly limited to times when the 
situs of dispute is located on the premises of the secondary employer; (b) at the time of 


the picketing the primary employer is engaged in its normal business at the situs: (¢) the 
picketing is limited to places reasonably close to the location of the situs; and (d) the 
picketing one discloses that the dispute is with the primary employer. Sailora Uniov 

2 N.L.R.B. 547 (1950) ; N.L.R.B. v, Service Trade Chauffeurs, 191 F. 2 
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The courts, however, have refused to extend the situs test to protect 
the picketing of employers who are engaged, side by side, on the same 
construction projects.” It is this rule which the President has rec- 
ommended changing. 

The “primary situs” doctrine can be soundly criticized on two 
grounds. In the first place, the physical location of a labor boycott 
has nothing to do with its desirability. The proper means of evaluat- 
ing the desirability of an act is to inquire not where it occurred but 
what were its nature and consequences, who was injured, and to what 
extent society has suffered. While it is easy to appreciate that the 
situs test may be a convenient means of disposing of difficult cases, 
its use completely overlooks the necessity for protecting innocent 
parties from abusive coercion and for guarding the disputant em- 
ployer against the infliction of prohibitively heavy pressure. 

In the secend place, the condonation of a multitude of sins is an 
unsound method of protecting legitimate endeavors. The Board 
should abandon its wholesale approval of all primary situs picketing, 
spell out what types of inducements are permissible, and condemn all 
others. By the same token Congress should refuse to enact the Ad- 
ministration’s proposal which would have the effect of applying the 
situs test in the construction industry. If such an antirdosh should 
result in the substantial curtailment of some of the traditional tech- 
niques by which unions wage war against employers, the bitter must 
be taken with the sweet. After all, employers were disarmed of 
mest of their venerated weapons by the Wagner Act, and the factor 
of traditional use was given little weight in the decision to disarm 
them. Perhaps no other means of industrial warfare precipitates 
ore injury and injustice than does the misuse of picketing to coerce 
a chain reaction of multiple third party pressure upon employees, 
employers, and ultimately the primary employer. While the task 
ef prohibiting it is herculean, it is a task which some day must be 
undertaken if the protection of innocent parties is to become a reality. 


BOYCOTTS BY MEANS OF “HOT CARGO” CONTRACTS APPROVED 


The sixth feature of existing law which should be examined is the 
rule which the Board has laid down to the effect that where a union’s 
refusal to handle goods is founded upon a contract made with an em- 
ployer which expressly provides that such refusals shall be per- 
missible under certain circumstances, the Act is not violated.*° The 
typical situation is one in which a union bargains for and obtains the 
right to order its members to refuse to handle nonunion goods or the 
products of a struck employer. The contractual arrangement under 
which an employer gives his permission to such a boycott is called a 
“hot cargo” clause. The Board and the courts apparently are willing 
to countenance a refusal to handle goods based upon such a clause 


drivers but to persuade neutral employers to cease dealing with struck employers, In 
MOxt cases, therefore. the sole genuine object of such activity is third party coercion. 
Furthermore. to permit unions to follow their victims about the community for the pur- 
voxe of inflicting pressure upon all persons who deal with them is to invite widespread 
disruption in the economic community. 

“International Brotherhood of Electrical Workers, Local 501, A.F.L., et al. v, N.L.R.B., 
181 F, 24 34 (2nd Cir., 1950). 

"International Brotherhood of Teamaters, etc., and Henry Rabouin, 87 N.L.R.B. 972 


| also Sheet Metal Workers Int'l Asa’n, etc., and Ferro Corp., 102 N.L.R.B. No. 
3). 
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90 py as the employer is willing to carry out his “hot cargo” 
: The deficiencies in this “hot cargo” doctrine are transparent. A 
union which bargains for such a clause is inducing the employer to 
agree to participate in a secondary boycott in the future. Such a de- 
mand offends public policy, and any union which presses it should be 
open to a valid charge of “refusal to bargain.” Otherwise the second- 
ary boycott becomes jawful if carried on at the bargaining table jin- 
stead of the picket line. Furthermore the carrying out of such an 
arrangement once it is obtained, with or without the acquiescence of 
the employer, inevitably results in the infliction of unfairly burden- 
some pressure upon the employer against whom it is aimed. In other 
words, even if the employer is willing to allow his employees to boy- 
cott the products of a fellow employer, the evil of coercion by outils 

arties is nevertheless present. The “hot cargo” arrangement is noth- 
ming more than the old secondary boycott clothed in a new raiment of 
would-be respectability. But the sheep’s clothing should not conceal 
the wolf from the eyes of the law. 


CONCLUSION 


A secondary bo , it should be recalled, is any activity which 
brings about third party coercion, either of third parties, by third 
arties, or both, The recognition of the evils inherent in any form of 
ird party coercion leads to the conclusion, previously stated, that 
public policy should attempt to limit participation in labor disputes 
to the primary parties, and should prohibit all secondary boycotts. 
When measured by such a standard, the existing legal structure ma- 
terially fails to accomplish the job which the public interest demands. 
The principal challenge facing Catghatni therefore, is that of strength- 
ening the law rather than weakening it as the White House proposes. 
It is earnestly to be hoped that the policymakers will resist any temp- 
tation to jeopardize the national welfare to gain a supposed political 
advantage. 

The national welfare requires that Congress undertake the task of 
revamping the present framework of the law so as to sme. nae the in- 
dustrial community against the injurious consequences of third party 
coercion, Nothing short of the complete prohibition of all types of 
secondary boycotts will satisfy society’s requirements. 


13. SECONDARY BOYCOTTS AND COERCIVE PICKETING 


Statement of National Association of Broadcasters before Senate 
Subcommittee on Labor, May 19, 1958 


{In: Congressional Record (daily ed.), May 19, 1958: 7993-7996] 


Mr. Gotpwater. Mr. President, this morning there appeared be 
fore the Senate Subcommittee on Labor of the Committee on Labor 
and Public Welfare, Mr. Charles Tower, representing the National 


= Douds v. Sheet Metal Workers Union, 101 F. Supp. 970 (D.C.N.Y. 1952). ‘ 
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Association of Broadeasters. Because Mr. Tower’s testimony is so 
rtinent and is so clearly written—written so that even a layman 
can understand the statement on the subject of secondary boycotting 
and picketing—I ask unanimous consent that it appear at this point 
in ——— in the body of the Record. 
( 


ere being no objection, the statement was ordered to be printed 
in the Record, as follows :) 


SeconDARY Boycorrs AND CorrctveE Pickerinc—A STaTeEMENT BY 
THE NATIONAL AssoctiATION OF BErorE THE SENATE 
SuscomMMitrre ON Lasor, May 19, 1958 


I. STATEMENT OF POSITION 


While the association is interested in all facets of labor legislation, 
we shall limit our testimony here to two related subjects: Secondary 
boycotts and coercive representation picketing. We have adopted 
this limitation because of several factors, including lack of time, 
specialized knowledge which we have in regard to these two subjects, 
and the specific interest of broadcasters in these two issues. 

We urge that the National Labor Relations Act be amended to 
ee increased protection against secondary boycotts and to pro- 

ibit coercive representative picketing. 

Both of these subjects can be confusing. The secondary section of 
Taft-Hartley is generally regarded as the most complicated section 
of that law. Representation picketing is said by many experts to 
be the No. 1 problem in labor law generally. For purposes of clarity 
therefore, we shall treat each subject by asking a number of critical 
questions and by, we hope, satisfactorily answering them in accord- 
ance with the foliswing outline: 

II. Secondary boycotts: 

1. What is a secondary boycott ? 

2. Why are secondary boycotts bad ? 

3. Are there some good secondary boycotts ? 

4. If both State and Federal law condemn secondary boycotts, 
why are they still a problem ¢ 

. What type of legislative relief is required ? 

IIT. Coercive picketing: 

1. What is the problem ? 

2. Is there a difference between recognition picketing and organi- 
zational picketing ? 

3. Should union activity of this type be prohibited ? 

4. What type of legislation is needed ? 

IV. Conclusion. 

Il, SECONDARY BOYCOTTS 


1. What is a secondary boycott? 


_ In the field of labor relations, a secondary boycott is a union tactic 
involving the exertion of pressure—usually economic—on one com- 
pany in order to induce that company to cease doing business with 
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another company with whom the union had a primary dispute! 
The essential elements of a secondary boycott are: 

(1) Union activity creating economic pressure, ; 
| (2) Against an employer who is not himself involved in a labor 

ispute, 

(3) For the purpose of having that employer stop or modify his 
normal business relations with another employer, " 

(4) Where the other employer is the one with whom the union 
has a primary dispute. 


2. Why are secondary boycotts bad? 


Secondary boycotts have always been regarded as unfair and gen- 
erally as unlawful? In 1947, Congress intended to enact legislation 
doing away with the secondary boycott evil. The present administra- 
tien as recognized the need for further protection against secondary 

cotts. 

ew are the voices raised in defense of boycotts. And, even with 
these, the chief argument is that secondary boycotts have been effective 
* * * a fact which a good many employers, particularly the smaller 
ones, will accept based on personal experience. Effectiveness, however, 
can hardly be regarded as an ethical or socially desirable standa 
for determining important statutory policy. 

Why this general condemnation, except by the few who have bene- 
fited from the use of secondary boycotts? What is there about see- 
ondary boycotts that makes them generally regarded as “unfair”! 
In the simplest terms, the reasons are twofold: Secondary boyeotts 
are unfair because they are a deliberate effort to drag innocent by- 
standers into a dispute; they are undesirable because they unneces- 
sarily enlarge the area of industrial dispute. More specifically, see- 
ondary boycotts are objectionable for the following reasons: 

(1) The consuming public is deprived of additional goods and 
services because of the enlargement of the area of industrial dispute 
beyond the parties immediately concerned ; 

(2) In the case of product boycotts the consuming public is faced 
with higher prices and restricted selection because of artificial and 
uneconomic restraints on competition ; 

(3) Employees of neutral or secondary employers with no direet 
concern in the dispute may lose working time and, thus, wages; 


1 Black's Law Dictionary, p. 245 (3d edition 1933) defines a secondary boycott as a “com- 
bination not merely to refrain from dealing with a person or to advise or by peaceful means 
persuade his customers to refrain, but to exercise coercive pressure on such customers 
actual or prospective, in order to cause them to withhold or withdraw their patronage, 
through fear of loss or damage to themselves.” 

A 1941 Wisconsin statute stated that the term ‘‘secondary boycott” ‘shall include com 
bining or conspiring to cause or threaten to cause injury to one with whom no labor 
dispute exists, whether by (a) withholding patronage, labor, or other beneficial busines# 
intercourse, (b) picketing, (c) refusing to handle, install, use, or work on particular 
materials, equipment, or supplies, or (d) by any other unlawful means, in order to bri 4 
him against his will into a concerted plan to coerce or inflict damage upon “another. 
(Wis. Stat. (1941) ¢. 111.02(12).) 

? Millis and Montgomery, Organized Labor, p. 583. Teller, Labor disputes and collective 
bargaining, vol. I, p. 454. 

* Before the passage of the Wagner Act some argued that secondary boycotts should be 
permitted as a counter to blacklisting and similar employer practices. Now that these 
practices have been outlawed the argument, it would appear, has been dissinated. 

A nonpartisan view of secondary boycotts was expressed by former NLRB Chairman 
Harry A. Millis and his colleague Prof. R. E. Montgomery in their book Organized Labor. 
where they stated that they were “among those who remained unconvin of the sound- 
ness of the case made for the legalization of more than the primary boycott.” Dr. Millis 
could hardly be regarded as a spokesman for partisan management interests. 
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(4) Secondary, or neutral, employers not involved in the primary 
dispute are forced to take sides with the union or to suffer economic 
injury ; - 

y 3) Employees of the primary employer will, where the dispute is 
over representation, be coerced in the selection of a bargaining agent 
and, in the same type of case, the employer will be faced with the un- 
fortunate alternative of interfering with his employees in the choice 
of a bargaining agent, or accepting economic retaliation. 

3. Are there some “good” secondary boycotts? 

The short answer is: “No.” At least Congress did not think so in 
1947. On the floor of the Senate in June 1947, Senator Taft said: 

The Senator will find a great many decisions * * * which hold that under the 
common law a secondary boycott is unlawful. Subsequently, under the pro- 
yisions of the Norris-LaGuardia Act, it became impossible to stop a secondary 
boycott or any other kind of a strike, no matter how unlawful it may have been 
at common law. All this provision of the bill (section 8(b)(4)) does is to 
reverse the effect of the law as to secondary boycotts. It has been set forth that 
there are good secondary boycotts and bad secondary boycotts. Our committee 
heard evidence for weeks and never succeeded in having anyone tells us any 
difference between different kinds of secondary boycotts. So we have so broad- 
ened the provision dealing with secondary boycotts as to make them an unfair 
labor practice.‘ 

Since the passage of the Taft-Hartley Act, certain situations have 
come up which are used by some ple to confuse the problem. 
Typical of these are the “struck work” and “common situs” eases. The 
question in these cases is not whether they are good secondary boy- 
cotts, but whether they are secondary boycotts at all. Some of these 
cases are not easy. Factually, they just don’t seem to fit the usual 
patterns. In many of them the answer might be clearer if more 
attention was paid to the objective of the activity, and its likely effect 
= terms of the basic congressional attempt to prohibit secondary 

veotts. 

The “common situs” problem involves primarily the construction in- 
dustry. Picketing at the job site is undoubtedly, in a great majority 
of cases, concerned with a question of representation * * * usually part 
of an effort to get rid of a nonunion subcontractor. Such picketing 
has relatively little, if anything, to do with a noncoercive appeal to 
employees to join the union. 

“Struck work” is a matter regarding which there is a good deal of 
current misinformation. In the early days of the Taft-Hartley Act 
a Federal district court judge refused to issue a 10(1) injunction where 
the secondary employer was performing work which, but for the strike, 
would have been performed by the primary employer.’ There was a 
contract for the performance of this work between the primary and 
secondary employers and the primary employer’s supervisors actuall 
spent time in the secondary employer's shop to make sure that the wor 
was done correctly. The ee of the decision was that the two 
9 were so closely allied that one was not really doing business 
with the other. Whatever may have been the merits of theory, the 
decision was apparently followed by the general counsel’s office in 
determining the issuance of complaints. fy 1955 it was cited with 
approval by the Second Circuit Court in V.L.R. B. v. Electrical 


98 Congressional Record, 4323. 
Douds v, Metropolitan Federation of Architects, etc, (75 F. Supp. 672 (S.D.N.Y. 1948)). 
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Workers, C/O (228 F, 2d 553 (C. C, A. 2, 1955) ) a case involving 
somewhat different facts. There are no contrary decisions. Thus, it 
can be reasonably concluded that there is a “struck work” exception in 
existence today by virtue of interpretative decision. 

Just what the scope and nature of this exception should be isa 
matter of some dispute even among spokesmen for management, 
Some believe—and quite honestly—that there should be no exception 
and that the present law does not permit it. Others feel that a limited 
exception is justified. Some broadcasters have recognized the prin- 
ciple of struck work in their collective bargaining contracts although 
it is not a major issue in our industry. If there is to be a struck 
work exception, we believe it should be carefully drawn so that it will 
not be seized upon as a means for justifying a wide variety of second- 
ary boycotts. 

4. If both State and Federal law condemn secondary boycotts, why 
are they still a problem? 

There are two reasons why secondary boycotts are still a problem. 
The prohibition contained in the Taft-Hartley Act has, for various 
reasons, not proved to be entirely adequate. Action at the State level 
has been severely limited by existing Supreme Court decisions on 
Federal-State authority in labor relations. 

The purpose of section 8(b) (4) of the Taft-Hartley Act was, as 
has already been stated, to do away with secondary boycotts. The 
term itself was not used in the law. It was felt by the drafters of the 
legislation that, although generally understood, there was in existence 
no precise or uniformly accepted definition of the term. Consequently, 
it was felt desirable to avoid using the term and, instead, to use lan- 
fuage descriptive of the typical secondary boycott frame of reference. 

he drafting of such language was not easy because of the tremendous 
variety of secondary boycotts which are possible. It is not surprising, 
therefore, that some important. situations were overlooked and these 
have been seized upon by those who would circumvent the law to 
effectuate their objectives. Additional difficulty was created by some 
early NLRB and court decisions which appeared to be more receptive 
to the ingenuity of those who were trying to carry on business as 
usual than to the expressed intent of Congress. Fortunately, some 
of these decision have been since revised. However, the important 
issues involved should not be left to the vagaries of interpretive 
decisions. 

State action against secondary boycotts has been severely restricted 
by recent decisions of the Supreme Court relating to Federal-State 
jurisdiction in labor relations. The present rule apparently is that, 
where Congress has treated with a particular phase of labor relations, 
the State is powerless to act if the business involved is subject to the 
jurisdiction of the NLRB whether that jurisdiction is exercised or not. 
Almost all the important segments of American business are theo 
retically within the broad jurisdictional ambit of the National Labor 
Relations Act. In that act, Congress has treated with secondary boy- 
cotts. Thus the States, in dealing with secondary boycotts, are limited 
to those involving purely local activity which does not even affect 
interstate commerce. 


tiv 
lan 
We 
7 
in § 
anc 
pu 
and 
strt 
the 
the 
ato} 
effo 
sam 
tion 
P 
of s 
labe 
coul 
forr 
vert 
call 
Gen 
shot 
usin 
relic 
Ine 
the 
or 
enge 
Taft 
pres 
Toa 
tome 
assul 
unio 
toa 
static 
busiz 
ucts 
cott 
gages 
bie 
pa. 
mere 
tured 


PICKETING AND BOYCOTTS 277 


5. What type of legislative relief is required? 

To finish the job which Congress started in 1947 there are 2 alterna- 
tive courses available. The first is 1 complete rewrite of section 
8(b) (4) of the Taft-Hartley Act; the second is a revision of present 
language adequate to take care of current and foreseeable problems. 
We favor the second approach. 

The existing approach to secondary boycott prohibition contained 
in section 8(b) (4) is essentially sound. It was developed by experts 
and, considering the complexity of the problem, it ve served its 
purpose well. Ten years of Board and court decisions have analyzed 
and construed it. ‘Therefore, it seems wise to build on the present 
structure. 

An effort to handle the matter in this way has been presented to 
the Senate and to this committee by the senior Senator from Nebraska, 
the Honorable Carl Curtis. The secondary boycott sections of Sen- 
ator Curtis’ bill (S. 76) constitute what appears to be a successful 
effort to plug the important loopholes in existing language and, at the 
same time, to offer reasonable protection against further circumven- 
tion of the act. We urge the enactment of S. 76. 

eet a Ye important to us is the change in the opening language 
of section 8 (b) (4). The present law states that it shall be an unfair 
labor practice for a union or its agents to engage in or reduce or en- 
courage the employees of any employer to engage in a refusal to per- 
form work where certain specified objectives are involved. The key 
verbs here are “to induce or encourage.” These are what might be 
called specific verbs which label a particular type of union activity. 
Generally speaking, they have bien eae construed, as indeed they 
should be. The Curtis bill, however, is broader still. Rather than 
using specific verbs descriptive of particular types of union activity it 
relies on what might be called more basic sactiattaity boycott language. 
In effect, it labels as unlawful any type of specific activity which has 
the effect of exerting pressure, economic or otherwise, on an employer 
or on his employees for any of the proscribed objectives. Threats to 
engage in this type of activity are also prohibited as they are in the 
Taft-Hartley Act. The inducement of employees to refuse to perform 
work is clearly one type of economic pressure. There are others, and 
they are covered by the broad sweep of the Curtis bill. 

ne particular type of secondary boycott that is not reached by the 
“ern language of the Taft-Hartley Act is of particular concern to 
roadcasters. It is the so-called secondary sponsor or secondary cus- 
tomer boycott. A brief example will illustrate the point. t us 
assume that a radio station in Indianapolis has a labor dispute with a 
union representing its employees. Failure to resolve the dispute leads 
toa strike. The union communicates with advertisers who use the 
station’s facilities and tells these advertisers that, unless they take their 
business off the air, union members will not use the advertisers’ prod- 
ucts or services. This isa particularly potent form of secondary boy- 
cott where the secondary or neutral employer, the advertiser, is en- 
gaged in distributing goods or services to the general public, A news- 

per could be involved in the same type of situation. So could a 

partment store which may be picketed at its customer entrances 
merely because the store handles one item out of thousands manufac- 
tured by a company with whom a union has a primary dispute. 
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This type of activity is not prohibited by the age language of the 
Taft-Hartley Act because nowhere is there the inducement of em- 
loyees to refuse to perform work. The threat is that an effort will 
be made to get union members or the general public to refuse to buy 
the goods or services of the neutralemployer. | 

Is this a secondary boycott? It certainly is. In the broadcastin 
situation the advertiser, let us say a drugstore, is being threaten 
with economic pressure in the form of a customer or consumer boycott 
if the store does not stop doing business with the station with whom 
the union has a primary dispute. Indeed, the threat of loss of cus- 
tomers may be a much more vivid type of coercion to the small drug- 
store than the threat of temporary loss of employees. The NURB has 
recognized the coercive nature of a customer boycott in a recent case 
involving recognition picketing. Several years ago the Tenth Circuit 
Court also recognized the problem in Capital Service.’ If this type 
of activity, the organization of a customer or consumer boycott, is 
coercive under section 8(b) (1) of the act there is no reason why it can- 
not be regarded as coercive when used against a secondary employer 
under section 8(b) (4) of the act. 

It may be argued by some that prevention of this type of economic 
coercion raises a constitutional question. We do not believe this to be 
so. The present secondary boycott section of the act prohibits only 
certain types of union activity * * * basically those which seek to 
induce or encourage employees not to perform work. The law does 
not prohibit employees from refusing to perform work either indiyid- 
ually or, apparently, collectively. The application of the Curtis bill 
to our situation will not prevent individuals from refusing to pa- 
tronize even a secondary company, but will merely prohibit a union 
or its agents from organizing or inducing a refusal to buy the goods 
or services of a secondary employer for one of the stated objectives. 

The Curtis bill also covers a number of other important loopholes in 
the present law. These are important to broadcasters although their 
application to our industry is not unique as is, to some extent, the 
case with the secondary sponsor or customer boycott. 


Ill, COERCIVE PICKETING 


1. What is the problem? 


One of the major unresolved problems in industrial relations is the 
matter of coercive representation picketing. The problem arises 
where a union seeks to gain representation of employees by use of the 
picket line and related techniques. Many of the cases and much of the 
discussion use the terms recognition and organizational picketing. 
Some people have tried to draw a distinction between the two, claim- 
ing that recognition picketing is, or should be, prohibited, while or- 
ganizational picketing should be permitted. 

2. Paes a difference between recognition and organizational picket- 
ing 

In theory, recognition picketing involves a situation in which the 
picketing union demands that the company recognize it as the collee- 
tive bargaining agent. Organizations! picketing, on the other hand, 


® Capital Serrice, Inc. v. NLRB (204 F. 2d, 848 (9 Cir. 1953) ). 
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involves a situation in which the union declares that the picketing is 
merely for the purpose of inducing the employees to join the union. 
In New York State this distinction has been recognized as the divid- 
ing line between legal and illegal conduct in those situations over 
which State courts have jurisdiction, although there seems to be an in- 
creasing tendency to question the utility of these labels. 

We believe that the labels have long since outlived their usefulness, 
if indeed they were ever useful at all. The distinction depends largely 
on what the union says that the purpose of the picketing is. Yet, this 
statement of purpose in no way alters the operative facts. In both rec- 
ognition and organizational picketing cases the elements are a picket 
line, employees whom the union seeks to represent and an employer who 
runs the risk of substantial economic loss if the picket line is continued. 
The employer's loss is no less if the union says that the picket line is 
for the purpose of organization rather than recognition. The interfer- 
ence with the freedom of choice of employees is no less merely because 
the organization description is used. The employer knows that the 
only way he can stop the economic pressure is to recognize the union. 
It Roald be fatuous to assume that a picketing union is likely to reject 
recognition merely because it has claimed that the picketing is organ- 
izational. If the employer capitulates, he has coerced employees in 
their selection of a bargaining agent. If he doesn’t, the economic in- 
jury which is likely to flow from the picketing will adversely affect both 

im and his employees. 
4. Should union activity of this type be prohibited? 

Section 7 of the Wagner Act guaranteed to employees the right of 
self-organization through unions of their own choosing. This is the 
cornerstone of our national labor policy. The Wagner Act sought to 
prohibit employer interference with this right ; the Taft-Hartley Act, 
in large part, simply added restrictions on union interference with the 
right. Freedom of self-organization is still today the basic premise 
of labor relations in the United States. 

Given this stated public policy, it is difficult to conceive of rational 
justification of any activity, whether by management or labor, which 
significantly intrudes upon the right of employees to select or reject a 
bargaining agent. Coercive picketing for representation purposes 
clearly fits this definition. It should be prohibited. 

Many experts have felt that section 8(b)(1) of the Taft-Hartley 
Act, which makes it unlawful for a union or its agents to restrain 
or coerce employees in the exercise of their right to self-organization, 
—— coercive representation picketing. For almost 10 years the 

LRB held otherwise. Recently, there has been a change. Within 
the last few months several decisions of the NLRB have declared 
representation picketing to be, under certain circumstances, unlawful.’ 
These decisions have not yet received judicial confirmation. It is 
hoped that they will be affirmed and that the Board will continue its 
ve policy. However, the history of the _ 11 years shows that 

ongress should speak more clearly on this subject. What the present 

ard has done another Board, at another time, can undo. rcive 
representation picketing should be prohibited once and for all. 


"Curtis Brothers, Inc. (119 NLRB No, 33 (1957)); Alloy Manufacturing Co. (119 
RB No. 38 (1957)); Shepherd Machinery Co. (119 NLRB No. 39 (1957)). 
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State courts have, with increasing frequency, recognized coercive 
representation picketing as contrary to sound public policy. Despite 
procedural difficulties created by baby Norris-LaGuardia acts, the 
trend is clearly in the direction of granting injunctive relief against 
such picketing. Affirmative action at the State level is now, of course, 
restricted to those segments of industrial activity which are not sub- 
ject to the provisions of the National Labor Relations Act. 

4. What type of legislation is needed? 

The delay in dealing adequately with the coercive picketing prob- 
lem is attributable to a praee ne of facts. In part, it results from the 
hangover effect of the climate in which the Wagner Act was passed, 
At that time, many people in the United States, including a good 
many employers, did not believe in the right of oper to self- 
organization * * * or if they believed in that right, they believed 
equally in the absolute right of management to select and dischar 
employees without restriction. That these two rights occasionally 
came into practical conflict—for example, in the situation where an 
employee was fired for engaging in union activity—was a dilemma 
that they found difficult to resolve. The Wagner Act provided a 
resolution. The main problem at the time seemed to be employer 
interference and thus it was dealt with by the Congress. Only later 
was it realized by a substantial number of people that freedom of 
self-organization could be just as much hindered by actions of unions 
as by employer actions * * * that the right to join a union carried with 
it the correlative right to reject a union. If the first right is to be 
protected in a meaningful way, so, and with equal vigor, must the 
second right be protected. The Taft-Hartley Act, as has already 
been stated, moved in this direction. 

Coercive representation picketing was not specifically referenced 
in the Taft-Hartley Act, except in one limited situation.* The failure 
to reference it was not, in our judgment, due to any acceptance by 
Congress of the validity of the tactic, but rather to lack of certainty 
as to how to deal with the problem. It has been confused in the 
public mind by associating the technique with legitimate organizing 
tactics. The impression has been fostered that it is impossible to 
distinguish between coercive representation picketing on the one hand 
and legitimate efforts to induce employees to join a union on the 
other. As in any situation involving statutory handling of compli 
cated social relationships, there are tough cases—cases in which itis 
difficult to separate the good from the Sad, the acceptable from the 
unacceptable. This problem is not unique to labor legislation. Pos- 
sible difficulties in the close cases should not be permitted to prevent 
effective relief in the many situations where the activity can be clearly 
labeled as undesirable. Most situations will readily fall on one side 
of the line or the other. For the close cases we shall rely, as inde 
we have always done, on the wisdom and the integrity of our judicial 
system. 

"We believe that the time has come to state a few simple truths about 
the nature of picketing which is carried on before the premises of at 
unorganized employer. Such picketing is not the normal way 


8 Sec, 8(b)(4)(c) of the Taft-Hartley Act, which makes it unlawful for a union or it 
agents to induce a refusal to perform work for the purpose of forcing an employer t 
recognize one union where another has been certified by the Board as the bargaining agent. 
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communicate with the employees. Certainly, it is not the way to 
extol to them the values of unionization. Meetings, handbills, let- 
ters, speeches, and individual conversations—these are the stock in 
trade of those who would win the minds and hearts of others. This 
isso in politics and it isso in union campaigns. Every politician and 
every union organizer recognizes this fact. 

A picket line is not part of this equipment. A picket line is an 
appeal to action, it is true; but—and this is a big “but”—It is not 
an appeal to the employees of the picketed employer, or at least it is 
only incidentally so. it is primarily an appeal to customers not to 
patronize and to suppliers not to deliver * * * in short; an appeal 
to third parties to assist in putting economic pressure on the employer 
and, thus, on his employees. How long must we maintain the fiction 
about this type of picketing? Better to argue that the picketing, 
and the coercion that flows from it, are necessary to sustain the cause 
of unionism * * * are necessary to protect hard-won union standards. 
This is at least an honest position. Indeed, in some cases it may be 
so. Whether this is reason enough to permit it, is, of course, another 
matter. But let’s not continue to associate picketing in a representa- 
tion situation with an appeal to the reason or to the emotions of the 
employees. 

What is called for now is a clear congressional statement that coer- 
cive picketing and related activity, which has the effect of interfering 
with the right of self-organization, shall be unlawful. Judgment 
as to hie acts in specific cases must, of necessity, be left to the 
Board and to the courts. It is submitted that in most of these cases 
acareful evaluation of the factual context will show whether the activ- 
ity is coercive or not. 

We do not propose a blanket prohibition against all picketing under 
all circumstances where a representation issue exists. For example, 
the traditional means of organizing employees is to stand at the gate 
at shift-change time and hand out materials urging support of the 
union. We would not intrude on this type of effort to enlist the sup- 
ob of employees. Most picketing in representation case situations 

rs little resemblance to this type of activity, although union ad- 
herents have often tried to bracket it in the same class. It is possible 
to conceive of cases in which the passing out of leaflets at the gate and 
certain types of picketing might resemble each other rather closely. 
These will be the difficult cases. Where, on the facts, the activity seems 
to be for the purpose of appealing to employees to join the union, it 
should be permitted. On the other Raiid, where, on all the facts, it 
seems primarily for the purpose of putting economic pressure on the 
and his employees, it should be 

hen there is always the difficult case of the single picket who walks 

up and down in front of the unorganized shop carrying a sign which 
merely asks the employees to join the union, or, in the alternative, which 
states that the employees are not members of the union. Much is made 
of this case because it points up the difficulty of the application of 
general language. The obvious and correct answer is that most cases 
are not of this type, a fact that is recognized by anyone who has kept 
track of the numerous court decisions in this area over the past few 
ears. But even this case—the case of the single picket—can be 
ndled without overwhelming difficulty. Here again we must rely 
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on the intelligence and patience of the deciding tribunals—the Board 
and the courts. Where, on all the facts, the picketing seems to be an 
appeal to customers and suppliers rather than to employees, it is coer- 
cive and should be condemned. Relevant here will be such facts as the 
length, time, and character of the picketing, other union activities 
relative to the same employer, and the response of employees as re- 
vealed by an election or similar reflection of interest. 

Some who recognize the coercive nature of most representation pick- 
eting seek to defend it on the ground that it is compensation for the 
delaying tactics permitted by the NLRB representation machinery 
and for the lack of really effective protection against well-advised 
employer antiunion conduct. There may be some grounds for these 
charges. But the cure is not to permit another wrong. Ten wro 
piled one on top of the other do not make a right. The cure is in 
expeditious election machinery and stricter enforcement of the unfair 
labor portions of the act, if, after careful study, these are shown to be 
necessary.® 

Not all broadcasters are in complete sympathy with the basic ob- 
jectives of organized labor. Not all of them endorse the theory of self- 
organization, although most of them do. This is to be expected in an 
industry made up in significant part of small employers, many of 
whom live and work in small towns in rural areas. However, we be- 
lieve that broadcasters generally want to abide by the law of the lan 
whether they agree with it or not. The law guarantees freedom 0 
choice in electing or selecting a bargaining agent. To be meaningful, 
this guaranty requires a prohibition of coercion, whatever the souree. 
If we are to abandon this major premise, let it be done deliberately 
after careful congressional consideration of all the competing interests. 

Senator Curtis’ bill, in addition to strengthening the secondary 
boycott provisions of the Taft-Hartley Act, prohibits coercive repre- 
sentation picketing. We strongly endorse both features of the bill, 
Recent decisions of the Supreme Court of the United States clearly 
indicate the power of the State to prohibit such activity where it 1s 
in fact, coercive and thus contrary to public policy.’® 


® Pertinent to this analysis are two situations in which representation picketing seems 
to some people to have a strong equitable base. The first is the case in which the union 
represents a majority, or postage even all of the ompiareve. The second is where in an 
organizating situation the employer commits unfair labor practices. Neither situation 
arises very often, at least in relation to a representation picketing problem, but still they 
call for consideration. 

On the first point expeditious election machinery would seem to be the answer. Let 
the matter be decided we by secret ballot. Such is the purpose of the election 4 
cedure which has been in effect for more than 20 years. The second point is more diffi- 
eult. Theoretically, the usual procedure of filing a charge leading eventually to a reme- 
dial order should be adequate. The rub is that eventually can be a long time, and in this 
type of proceeding it is difficult to move quickly. 

To permit picketing merely because a charge has been filed would obviously encourage 
the filing of many charges having no substance at all. On the other hand, to deny all 
teary seems to be tying the union’s hands when an employer may be hitting below the 

It. A resolution of the dilemma is difficult. We suspect that such a situation arises 
so very infrequently that complicated machinery is not worth the effort. If experience 
should prove this wrong, there are procedural mechanisms which can be developed 
safeguard the rights of both parties. 

1° International Brotherhood of Teamsters v. Vogt, Inc. (354 U.S. 284 (1957)). Recon 
ciling Supreme Court picketing decisions handed down over the t 20 years is an inter- 
esting exercise. The language of the Vogt case seems to be a long way from Thornhill 
and Swing. Some are perturbed and eee by the seeming inconsistencies—by the 
apparent lack of decisional continuity. hey should not be. Indeed, it can even be argued 
that in a democratic society the pattern reflects a healthy responsiveness to changin 
concepts and changing conditions, An important function of courts of law in a society is 
to provide a cohesive continuity with the past and a felicitous transition to the future. 
The basie decisional principle of stare decisis —— this judicial role. By definition 
and by function, therefore, the judiciary is essentially and necessarily a conservative 


institution. Rapid social change involving complex social relationships—such as We 


amen¢ 
Work 


Tl 
boye 
proy 
need 
prob 
term 
long 
corn 
free! 
Tl 
that 
the 
stric 
W 
legit 
not 
It h 
cons 
socie 
relia 
unfe 
have 
judici 
incon: 
Tur 
years 
distin 
The | 
situat 
Wise), 
their 
plus 3 
duet ' 


PES? ES 


SBS 


PICKETING AND BOYCOTTS 


IV. CONCLUSION 


The association urges congressional action to prohibit secondary 
boycotts and to outlaw coercive representation picketing. The first 
proposal does not break new ground. Secondary boycotts have gen- 
erally been regarded as unlawful. Additional legislation is now 
needed to effectuate completely this longstanding public policy. The 
prohibition of coercive representation picketing is new, at least in 
terms of specific handling by Federal law. To us, at least, it seems 
long overdue. It is required to give meaning and substance to the 
cornerstone of our national labor policy: the right of employees to 
freely select or reject a bargaining agent. 

The advocacy of these changes will undoubtedly bring from some 

uarters the ery of “antiunion.” It will not be deserved. It is true 
that the changes, if enacted, will reduce labor’s freedom to act just as 
the Wagner Act restricted management’s freedom to act. Such re- 
strictions are invoked in the interests of a larger welfare. 

We do not think that these changes will yee diminish the 
legitimate effectiveness of organized labor. The labor movement has 
not been built on such insubstantial and controversial foundations. 
It has been built, as it must be, on the voluntary acceptance of the 
constructive role that a union can play in a particular shop and in 
society as a whole. These important roles will not be furthered by 
i on techniques which are generally regarded as coercive and 
unfair. 


have experienced in this country over the poe 25 years—places a severe strain on the 
judiciary and on its traditional method of accommodation. Seeming and even actual 
inconsistencies are to be expected, even to be desired, in an evolving society. 

Turning back to picketing, the issue has been, in our judgment, confused through the 
Years by overemphasis on freedom of speech in the early days and more recently on the 
distinction between picketing as free speech and picketing as pemneth ins more than speech. 
The latter distinction is, in our Opinion, primarily relevant in mass picketing and related 
situations. Obviously, picketing is walking as well as talking (through a sign or other- 
wise), But most forms of communication involve words plus the physical act related to 
their presentation. To us the essential point of inquiry is not whether picketing is speech 
plus action but rather what the speaker is trying to say. If he is seeking to induce con- 
duct which the legislature has reasonably condemned as having a coercive effect. the first 
amendment does not protect that communication. International Brotherhoods of Electric 
Workers, Local 501, AFL, et al. v. NLRB (341 U.S. 694, 701). 
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14. EVOLUTION OF THE SECONDARY BOYCOTT AND 
iaienareiiens OF THE “HOT CARGO” CLAUSE DE- 


By C. Paul Barker 
{In: Southwestern Law Journal, v. 11, fall 1957: 455-470] 


T IS now well settled that there is no constitutional right to strike 

and that the right to strike and engage in concerted activities 
may be regulated by our legislatures and our courts.’ However, the 
right of employees to strike and to engage im concerted. activities. 
has been recognized as lawful since 1921" and has been given legisla- 
tive sanction since 1932.’ This right was affirmatively protected, 
through the Wagner Act of 1935,° and although limited in numer. 
ous instances by decisions of the NLRB and the courts in cases such 
as sit down strikes, strikes in breach of contract, and other circum- 
stances, the right to strike and engage in concerted activity. by the 
employees and their unions has been recognized and protected by 
Sections 7 and 13 of the Taft-Hartley Act. Conversely, this right 
has beeri regulated by other sections of the Taft-Hartley Act, par- 
ticularly by Section 8(b) (4), but including Section 8(d), with 
leeway for further regulation by the states through the passage of 
“Right-to-Work” laws or similar legislation allowed by Section 
14(b)* 


SeconparY BoycotTr 
Section 8(b) (4) (the so-called secondary boycott section) 
subsections (C) and (D) regulates primary strikes by employees, 
Since these are relatively simple provisions and space is limited these 
two subdvisions will be only y very briefly discussed. The other two 


t From 4 paper delivered at the %! inch Tabol Law Institute of the | Southwestern Legal 
Southern Methodist University, on April 25, 1957. 

* Former Chief Law Officer, iith Region, NLRB; member of the firm of Dodd, 
Hirsch, Barker and Meunier, Baton Rouge and New Orleans, Lovisiana; with the as 
sistance of Wilfred H. Boudreaux, Associate. : 

‘ International Union, UAW, AFL v. Wisconsin Employment Relation Bd., 336 US 
245 (1939); Dorchy v. Kansas, 264 U.S. 286 (1924); Jennings, The Right to Strike: 
Concerted Activities under the Tafit-Hartley Act, 40 Car. L. Rev. 12 (1952). 

* American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184 (1921). 

* Norris-LaGuardia Act, 47 Stat. 70, 29 U.S.C.A. §§ 101-15 (1952). 

*49 Srat. 449, 29 US.C.A. ef seq. 

NLRB v. Fansteel Metallurgical Corp., 506 U.S. 240 (1939); NLRB Sands Mie 
Co., 306 US. 332 (1939). Also see Scullin Sceel Co., 65 N-LR.B. 1294 (1946); Thomp 
son Products, 70 N.L.R.B. 13 (1946), 72 N.L.R.B. 886 (1947): American News Gay 
$$ N.L.R.B. 1302 (1944); McKay Radice, 96 N.L.R.B. 740, $04 US. 399) 

"Local 10, United Ass'n of lournevmen Plumbers, AFL Graham, 345 US. 19 
(1953). 
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subsections, (A) and (B), are the basis for most of the discussion 
in this article. 

Section 8(b) (4) is one of the most difficult sections of a difficult 
statute to interpret; the interpretations are constantly changing al- 
most in direct ratio to the number of new members appointed to 
the Board.” Ex-Chairman Farmer expressed it thus: 


Section 8(b) (4) is one of the most complex provisions of the statute. 
It deals with a wide range of union conduct which has been telescoped 
into the term secondary boycott. A phrase which is convenient for 
purpose of ready reference and which provides scant guidance in the 
decision of particular cases. Perhaps more than any other this is a field 
in which we should tread with cautious feet in our attempts to mark 
the boundaries between conduct which is permissible and that which 
is interdicted.” 


The Section 8(b) (4) provides that: 


It shall be an unfair labor practice for a union or its agents (4) to 
engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of {5cir em- 
ployment to use, manufacture, process, transport or otherwise handle 
or work on any goods, articles, materials or commodities or to perform 
any services, where an object thereof is: 

(A) forcing or requiring any employed person to join any labor or 
employer organization or any employer or person to cease using, selling, 
handling, transporting, or otherwise dealing in the products of any 
other producer, processor or manufacturer, or to cease doing business 
with amy other person; 

(B) forcing or requiring any other employer to recognize or bargain 
with a labor organization as the representative of his employees unless 
such labor organization has been certified as the representative of such 
employees under the provisions of section 9... . (Emphasis added.) ~ 


Thus Section 8(b) (4) permits the union to engage in activities 
which are “traditional and permissible in a primary strike,” but 
not activities which are directed at employees of secondary employ- 
ers for the proscribed objects. The Board and the courts in each 
case must strike the delicate balance between “ . . . the dual con- 
gressional objects of preserving the rights of labor organizations 


"Since the advent of the Republican administration six appointments have been made 
to the NLRB: Guy Farmer, Chairman, july 13, 1953-August 27, i955: Philip Ray 
Rogers, August 28, 1955; Albert C. Beeson, March 7, 1954-April 4, 1995; Boyd Leedom, 
April 4, 1955; Steven Bean, December 1, 1955; Joseph Jerikins, February 29, 1917. 

H. Peterson, Democratic appointee, served until August 26, 1916, and Abe Murdock, 
Mappointed 1952, continues to serve. None of these new appompecs hes ever been closely 


Smecieted with Isbor organizations. This may account in port for the rather ansym- 
pathetic treatment (from the union's view) this section hes received pecently im the 
Complere reversal of older decisions. 


Trausfer. lac. 110 NLRB. 1769. 35 


37689 O—59——19 
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to bring pressure to bear upon offending employers in primary labor 
disputes and of shielding unoffending employers and onhere from 
pressures and controversies not their own.’” 

Despite the provisions of Section 8(c) of the statute and the 
First Amendment, inducement ot secondary employees by either 
oral or written communications or by peaceful picketing is prohib- 
ited by this section, when done for the objectives forbidden by the 
section. It is “ . . . the objective of the unions’ secondary activi- 
tics. .. and not the quality of the means employed to accompany 
the objective which was the dominant factor motivating Congress 
in enacting that provision..." 

Before going into specific cases, let us set out some well settled 
principles. 

Direct appeals to an employer are permitted by Section 8(b) (4), 
and where an employer, at the request of a union whieh has re- 
frained from the use of threats or direct appeals to his employees, 
voluntarily agrees to boycott the goods of another employer, there 
is no violation of Section 8(b) (4) since there has been neither a 
strike nor inducement or encouragement of the employees to engage 
in such conduct,” 

Section 8(b) (4) does not prohibit consumer boycotts by appeal 
to the individual members of a union (or to the public) as long 
as the appeals are confined to the members as individuals, not as 
employees, and are intended to induce them simply. to. withhold 
their personal patronage;” but where the union goes further and 
takes active steps pursuant to a consumer product boycott and 
appeals not only to the individuals as consumers but also to em- 
ployees of neutral employers not to handle, use, work on or buy 
for their employer the product of the oar employer, they run 
afoul of this section of the act.” Thus, placing an employer or his 
product on an unfair list at the union meeting or withi in the unions 


NI RB Bide. Constr Trades Coungil, U. S. 675 <¢195 
International Brotherhood of Electrical Workers, APL NLRB, 341° US. 69%, 


(1982); United Brotherhood Carpeaters and forners, (194995 

Sand Door & Plywood Co, 21) 210, 36 ORAM. 1578 4799S), 
ment #rented, NURB v. Local 11, Carpenters Mili Work Corp.) 
$9 2731 (6th Cor. April 10, 1957); McAllister Transfer Co, 119 NA KB. 
1769, ELR.R.M. 1281 (1984) (opinion by Farmer); Arkansas Express, 92 Na RB. 
27 (1970); Consolidated Frame Co. 91 N-LE-B. 1298 


L.R.ROM. 1908 {1950} 

* Amalgamated Méar Cutters, AFL v. NLRB, 237 F.2d°20, 228% (De. 
Car, 1846) 

‘Amalgamated Meat Cutcers, AFL. 113 275, 36 TRAM, 307 
Saad Door & Plywood Ce, 113 210; 36 1378 (1955); Sound Shingle 
Go. 101 1159, 202 (1952), enforcement 


2616 (9th Cir. 1954). 
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own periodical is not unlawful," Buc the implementation of such 
a list by telephoning the specific emplovees of the secondary em- 
ployer and advising them of the lit, or picketing at the scene of 
the secondary employer’s premises, may result in an illegal second- 
ary boycott.” 

Nor is it necessary in product boycott cases that the union should 
have a direct, active dispute with the primary producer of the 
product. It is sutticient if the only dispute takes place at the sec- 
ondary employer's premises." 

Under precedents set by the Board and approved by the courts, 
for the Board to find a violation of Section &(b) (4) it is only 
necessary that one of the objects of the union is proscribed by the 
act; it need not be the sole object of the conduct under scrutiny.” 

Now turning to specific cases, we see that since these cases turn 
on the question of the object of the inducement, the entire factual 
situation in each case should be important, as it was under older 
Board decisions. Slight differences in the facts which may indicate 
an unlawful objective make tremendous differences in the results. 
It is impossible in this article to discuss all of the various factual 
situations with which the Board has been confronted. The early rule 
approved by the United States Supreme Court was that where the 
appeals, whether oral, written or by picketing, affecting the em- 
ployecs of secondary employers were confined to the vicinity of the 
primary employer’s premises, even though they induced concerted 
activity on the part of the secondary employees approaching these 
premises, the conduct was traditional and permissible in support of 
a primary strike.” Even picketing at the premises of the secondary 
employer when the primary employer's truck and cquipment were 
present was permissible if the primary employer could not con- 


Bic; 93 NJ -R.B, 336, 27 L.R.RM. 1398 1} rauman 
755 (1949). 

* NLRB v. Wine, Liquor & Distiliery Workers Union, AFL, 178 F.ld 584 (2d Cir, 
1949); United Brotherhood of Carpenters & Joiners, APL v. Sperry, 179 F.2d #63 (idch 
Cir. 1942); see Western, Inc., supra, note 14; Printing Speciaitws & Paper Converters 
Unwn, 82 N.L.R.B. 271 (1949). 

General Mall Work Corp.. 113 N.U.R.B. 1084, cement orant/, — F.2d —, 39 
CR.RM. 2731 (6th Cir, April 10, 1957); Sand Door & Plywood Ce. NLAB 
L.R.RM. 1378 (1955); Sound Shingle Co, 1159, 31 L.RRM, 202 

v. Denver Blég. & Conser. Trades Council, 141 US. 678 (1951); Amal- 
famaced Meat Currers, APL v. NLRB. 237 F.2d 20. 3@ 2289 Cir. 1956); 
Sand Door & Plywood Co., 113. 219, 26 L.RORLM. 1°78 (199%); Scandard Oi! 
Go, 195 N.L.R.B. $68, 32 1381 (1953); Acoust? Engraving 97 N.L-.K.B. 
174, 29 (POST). 

v. Internatonal Rice Milbne Co., 341 U.S. 665, 28 2105 
NLRB v. Service Trade Chauffeurs, 191 F.2¢ 65, 28 L.R.R.M. 2490 (2d Cir, 1951). See 
Ryan. Pure Onl and Crump, lec. infra. 
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veniently be reached at his primary situs of employment.” ©» 

The cases where the premises of the two employers (the primary 
and the secondary) were separate and distinct with no interchange 
gave the Board little trouble, since the extension of the picketing 
or the appeal to the employees of the secondary employer clearly 
demonstrated the unlawful objective in most instances. 

The cases that have given the Board most difficulty are common 
situs cases where both the primary and secondary employers -are 
operating on the same premises. Originally the Board adopted the 
doctrine that where the dispute was taking place at the situs occu- 
pied by the primary employer, even though there was a secondary 
employer on the premises, the picketing was primary picketing, 
and was’ permissible even though it induced the approaching em- 
ployees of the secondary employer not to report for work. The 
Board held in the Rya# case:” ) 


As is virtually always the case an object of the picketing is to per- 

suade all persons from entering such premises for business reasons,” 
The picketing which is primary did not Jose its character and become “d 
secondary because employees of other employérs were inducted to 


remain away from work. i 


Also to this effect are the Pure Oif" and Crump, Inc.™ cases, Al- 
though in Pure Oil the union was picketing, a_ship while it was 
at dock in an.oil refinery, there was in the area no other place where 
such a ship could be picketed, and the case umay_be.considered for 
this purpose as holding that this was the primary employer's (the 
ship’ s) situs. 

On the other hand a violation was found under the following 
facts which clearly indicated an unlawful objective: where there 
were several employers engaged at a common situs and the picket 
sign did not clearly indicate that the dispute was only with tht 
primary employer, or where other factors indicated that the union 
had a secondary motive, as for instance where the union picketed 
only when the union employees of the secondary employer wet 
present;” where the picketing was obviously directed at the sec 
ondary contractor afd not at has contractor with whom the union 


* Schultz Refrigerated Service, 87 162, 2% LcR.R.M, 1122 (1949) 
* a5. N.L.R.B. 417, 24 L.RALM, 1424 (1949), cited with approval, NLRB 
national Riee Milling Co., 341 US. 665 41951), 
94 NLRB. 315, 34 1295 (1949). 
452 N.LR.B. 311, L.RR.M. 1082 (1954). 
Internsional Brotherhood of Fleccrical Workers, AFL. ¥. NLRB, 341 UA. 694 
Senuel Langer, 52 N.L.R.B. 1028 (1949) enforcement granted. 
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had the dispute;“ and where the picketing continued after the 
trucks of the primary employer with whom the dispute existed had 
left the premises of the secondary eniployer.” 

This problem of common situs picketing was carefully analyzed 
by the Board in the Moore Diy Dock Co. case,“ where the union 
was picketing a foreign vessel at an American shipyard for the 
purpose of protesting the transfer of chis former American vessel 
to a foreign flag. The crew was aboard the vessel engaged in pre- 
paring for the voyage and the employees of the shipyard refused 
to cross the picket line for the purpose of working on the vessel. 
There the Board laid down four clear criteria governing common 
situs picketing. While recognizing that the object of picketing is to 
influence third persons to withhold their business or services from 
the struck employer and that in this respect there is no difference 
between lawful primary picketing and unlawful secondary picket- 
ing as proscribed by Section 8(b)(4)," the Board nevertheless held 
that, even though secondary employees are directly affected: if 
(1) the picketing is strictly limited to times when the situs of the 
dispute is located on the secondary employer's premises, (2) at the 
time of the picketing the primary employer is engaged in its normal 
business at the site, (3) the picketing is placed as reasonably close 
to the location of the situs as possible and (4) the picketing dis- 
closes clearly that the dispute is with the primary employer, such 
picketing does not violate Section $(b) (4) even though it affects 
secondary employers.” 


The Per Se Doctrine 


From the time of the Moore Dry Dock decision (1949) until 
the rendition of the Board’s decision in Washington Coca-Cola 
(1953) those were the tests applied. In Washington Coca-Cola the 
Board used a fifth test, a mechanical test, viz., that where the pri- 
mary employer has no permanent establishment in the vicinity that 
may be effectively picketed by the union, picketing at any sec- 
ondary employer’s location visited by the primary employer, either 
by his trucks or his workers,” is per se violative of the Act if he 


Gould Preissner, 82 NL RB 137 (1949), enforcement od, NLRB v. 
Denver Bldg. & Contr. Trades Council, 141 US. 675 (1951) 

* Sterling Beverages. 90 N.LR.B. 401 (1950). 

N.L.R.B. $47, 27 1108 (1950). 

"Schuler Refrigerated Service, suprs nore 19. 

™Columbia-Southern, 110 NALR.B. 206, 34 L.R.R.M. 16274 (1954). Cf Richfield 
Oi, 92 N.L.R.B. 28 L.R.R.M. 1436 (1950). 
N.L.R.B. 299, 3% E.R.R.M. £122 (1955). 

"Otis Massey, 109 N.A.R.B. 275 (1994). 
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(the primary employer) whece 
picketing can be done. 

At first the Board rather narrowly restricted its per se doctdii 
curtailing an extension of the picket line to premises of the sec- 
ondary employer where the primary employer had its own situs that 
could be effectively picketed. Thus im Pittsburgh Plate Gless,” ren- 
dered October 1954, it rejected the Trial Examiner’s per se test and 
restricted the application of Washington Coca-Cola and Otis Massey 
(discussed in text, infra) since Pittsburgh’s primary location was a 
whoiesale and industrial area (where presumably the dispute could 
be as effectively publicized as in Washington Coca-Cola) and the 
employees of Pittsburgh were at work substantially all day at the sec- 
ondary situs of the contractors. The Board in Pittsburgh Plate Glass 
said: 

Implicit in that decision was our view that the Washington Coca-~ 
- Cola doctrine would note applied where the premises of the secon. — 
_ dery employer barbor the situs of the dispute between the Union and — 

the primary employer, as in the instant matter. ; 


Chairman Farmer and Members Peterson, Rogers and Beeson parti- 
cipated in this decision. 

The decision is also important in demonstrating the view chat 
where the picket sign at the situs of the contractors clearly carried 
the name “Pittsburgh,” it was not necessary for the union to tell 
the employees of secondary employers on ‘the job that they were 
free to cross the picket lines (citing Stover Steel Service”). : 

Later, in reaffirming its original per se doctrine, the Board ex- 
plained in more detail in Southwest Motor Transport:” é 


The Board’s conclusion rests on the sound premise that a union — 
which can direct its inducement to primary employees at the primary — 
employer’s premises does not seek to accomplish any more with respect © 
to the same employees by directing the same inducement to these” 
employees at the premises of some» other employer. Consequently © 
the only reasonable inference in such a situation is that inducements _ 
which are ostensibly directed at the primary employer's employees 
are in fact directd at the employees of the secondary employer. In | 
conclusion therefore the picketing under such circumstances violates — 
. the Act. The Board is effectuating the Congressional objective _ 


of shielding unoffending employers from pressures and controversies 


"110 3$ LR.R.M, 1071 (1954), This cose is not wo be confused with 
the earlier case of Pittsburgh Plate Glau, 105 740, 52 1556 
infra n.99. Where referred to in the text the earlier case will be parenthetically 
nated “(No. 1).” 
“108 NLRB. 1975, 34 LR-R.M. 1258 (1954). 

iis NLRB. 961, 37 LRRM 1459 (1956), 
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not their own, whule at the same time leaving the union free to astert 
its pressures upon the primary employer ina manner that will at most 
have only an incidental effect on the secondary employers, 


While the Washington Coca-Cola decision was enforced by the 
Court of Appeals for the District of Columbia™ on the facts found 
by the Board, this same court refused to enforce Campbell Coal Co., 
a companion case resting purely on the per se doctrine of the Board.” 
The facts were slightly different in that the employees of Campbell 
Coal Co. spent only 25‘% of their time at the situs of the primary 
employer and 50°% of their time on the construction sites, and, 
though the union followed the trucks and picketed them at the 
construction sites. the signs clearly mmdicated chat the dispute was 
with Campbell Coal and .the secondary employers were so advised. 

The court pointed out that its previous afirmance of the Wash- 
ington Coca-Cola case did not constitute approval of the rule that 
ambulatory picketing was per se a violation of 8(b) (4) where an 
appropriate picketing site was available, but that it had rested its 
decision in that case upon additional findings present, and it there- 
fore reversed Campbell Coal and remanded.* The Supreme Court 
refused certiorari. 

In the meantime the Fifth Circuit Court of Appeals in the Ofis- 
Massey case” also rejected the Board’s per se doctrine where by 
picket signs and pamphlets it was made clear to the employees at 
the site of the secondary employers that the dispute was only with 
Otis Massey, and where Otis Massey’s employees were constantly 
employed on the construction sites of the secondary employers, the 
court holding that such picketing did not constitute a violation. 
Several other courts have rejected and criticized as too mechanical 
this per se doctrine,” but the Board continues to follow it (even 
reaffirming Campbell Coal on remand”). In each case now, how- 
ever, the Board seizes upon some additional facts, however small, 
and bases its decision, in addition to the per se doctrine, on the 
record considered as a whole.” Generally there is a finding thar 


“220 F.td 380 (D.C. Cir. 1955). 

N.L.R.B. 2192, 35 1369 (1994). 
Saics Drivers, Int'l Brotherhood of Teamsters, AFL v. NLRB, 229 F2d t14 (D.C. 

it, 1955). 

* NLRB v. General Drivers, Inc’l Brotherhood of Teamsters, APL. 225 F.2d 203. 36 
LR.R.M. 2541 (sth Cir. 1955), cert. demied, 310 US. 914 (1955). 

“LeBus v. Track Drivers, 141 F. Sapp. 673 (E.D. La. 1996); Douds v. International 
Brotherhood of ‘Tearmsters, AFL, 139 F. Supp. 702 (Se. DN.Y. 1956). Cf. NERB ¥. Truck 
Drivers, AFL. 228 F.2d 791 (Sth Cir, 1956) (after Otis-Massey). 

NLRB. 1020 (1956). 

“Clark Bros, 116 N.U.R.B. 1891 (1956); Caradine 116 N.L.RB. 1659 (1956); 
Barry Controls, 116 N.L.R.B. 1470 (1956); Milk NE RB. 1498 
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some evidence indicates that one of the four tests of Moore Dry 
Dock are lacking, or that the union did not affirmatively make it 
clear to the secondary employees of neutral employers that there 
was no dispute with their employer. The Board apparently has com- 
pletely abandoned the doctrine it enunciated in Pittsburgh Plate 
Glass* that picketing is permissible if the secondary employer's 
harbors the situs of the dispute. 4} 
A New Policy ' 
_ Although the per se doctrine of the Board is used to find a vidas 
tion where the picketing is extended to secondary sites, it does not 
‘necessarily follow thor picketing confined ‘solely to the pene 
of the primary employer is protected. 
in the Retail Fruit Dealers Ass'n case we begin to see the emer- 
gence of a new policy. The Crystal Palace Market, owned by Long, 
contained sixty-four fruit and grocery stands, including some gro- 
cery stores operated by Long and some leased’ by him ,to others, and 
fruit stands leased from Long. The union had a contract dispute 
with Long and other er but not with the fruit stands whose 
employees were represented by a sister local. Long shut down his 
stands and ordered his other grocers to do likewise. Losifsoffered to 
permit the union to enter Crystal Palace to picket the*individual 
stand. The union refused. It then picketed the outside entrances 
to Crystal Palace, somewhat remote from Long’s, with signs shows 
ing that its dispute was with Long and other ‘grocers only. Neutral 
employees of the fruit stands were induced to remain away from 
work. Chairman Leedom and Member Rogers specific ally overruled 
the Rian case and their carlicr decision in Crump, Inc.* They also 
inferentially refused to follow the Supreme Court in the Interna- 
tional Rice Milling case by stating that the Court’s citation of Ryan 
was merely “in support of 2 dictum by the Court” and that im 
their opinion the Court did not mean to approve the specific hold- 
ing of Ryan. They quoted as “ample precedent” their own decision 
in Professional and Business Men's Life Ins. Co.," enforced by the 


(1956), Empweé State Express, 116 N.L.R.B. 615 (1956); Horn & Hardart Baking Co, 
NLRB. 1184 (1956); H. Archos, 115 NALR.B. 1137 (1956); Marsh Food 
Liners, 114 N.L.R.B. 639 (1955); Cisco Constr, Co, 114 27 (1955); Die 
Drayage, 3% L.R.R.M. 1322; National Cement Products, 38 L.R.R.M.. 1047, 

*Pictsburgh Plare Glass. 160 NAR.B. 455, 38 LARR.M, 1071 (1954). 

856, L.R.R.M. 1323 (1956). 

“ Charman Leedom and Member Bean were either not on the Board or did mot perth 
cipate when Cramp was decided wm April, 1955, 

“408 NLRB. 63, 34 L.R.R.M. 1010 (1954). 
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tenth circuit,” and the court decision in the damages case of Deena 
Artware;” they noted but did not distinguish the companion Board 
case of Deena Artware” where the, previous Board had followed 
the Trial Examiner and found no violation of &{b)(4) and the 
game circuit had approved the Trial Examiner’s findings.” Holding 
that the union was under a‘duty to minimize the impact on neutral 
employers (citung Southwest Motor Transport, supra), the majority, 
however, relied on other facts indicating an unlawful objective. 
including (1) the refusal of the offer to enter the Palace to picket 
the individual stands, (2) the picketing of entrances remote from 
Long's stands and (3) the action of the business agent of the sister 
local, representing the fruit stand employees, in inducing neutrals 
not to cross the picket line at a ume when he was temporarily 
assisting the respondent local. Member Bean, the third member 
necessary to make up the majority, concur! ily but on. the 
narrow ground that the grocery stands were closed Gown and had 
no employees or customers. He distinguished Moore Drydock, Ryan 
and Pittsburgh Plate Glass.” while approving the doctrines of these 
Cases. 

It is interesting to note that although there was no business deal- 
ing between the fruit stands (the neutrals) and Long's grocery 
stands in their normal trade, these members found that the object 
of the union was to force the fruit stands to stop doimg business 
with Long in his capacity as owner and landlord of the Palace. 

In long dissent Members Murdock and Petersen pointed out 
that the decision of the Beard reversed its long sanding decisrens 
in Ryan and Pure Oil, approved by the Supreme Court im Infer- 
national Rice Milling: chart the Board misapplied Moore D> lack. 
where the dispute was not taking place, as here, on che primary 
empk vers premises, and that the Board had set 2a new, 4% uc 
test that. the union must “make a bona fide effort to minimize 
the impact of its picketing on neutral employers” -withour’ specific 


standards that would requite the union to p inside’ where the 

+. #1, 298 F.2d 226 oth 

Brick Clay Workers Deena Artware Tac, 169 F.2d 617 eh 
dented, 344 0S. 897 (19323 

NLBB Deena Art ware, In 64 (Cae. 2882 cert. denwd 4 
906° (495%); original decision feperted 149 

The two cases are recomciled by the courc’s holding that under 
Section 393 end -the Trial Examiner under Section re he 
jery found vigiation and awarded damage he Koard, yer, 3 
tien. Thus these two members are followin? case t the 
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signs would be concealed from the general public, Also _ Orniciing 


the concurring opinion, the dissenting opinion argued: 


The concurring opunion presents, if that is possible, ‘an even’ more” 
radical departure from established Board and Court law in the area 
of sécéndary boycotts and primary strikes, [t reverts em the Literal 
language of Section §(b) (4)-—"the only issue is whether the evidence 


shows That the picketing was for 2 prose omect in so doing st 


gnores Complerely. the: conflics between this Section of the Act 
Sec tigms and 7, a conflict that ‘has absorbed “the Board and ‘the 
courts ever since passage of the amended Act, As indicated in the cases 
cited above, the Board has pointed out over aad over again, with. the 
numerous (arcu of Appeal and the Supreme 


Court ofthe States, thac there. is a dual Gomgressional objective® 
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_ picketing the premises of « primary employer, must limit its activity 
to the single group of the primary employer's employees directly im- 
volved in the dispute. The distinction made in the concurring opinion 
between Long's “primary stands” (thése involved in the dispute) ancl 

his other stands (which it suggests to be secondary) ineroduces 4 
wholly new concept. The line drawn by the Board and courts has been 
between primary and secondary employers. 


~ As further evidence of this philosophy, in I#corporated Oi Co.,” 
the union had abandoned its picketing at the site of an oil station 

with which it had a dispute and later again placed the pickets after 
@ contractor was hired to repair the station, then withdrew its 
pickets following the ciosing of the station and the removal of em- 
ployees and again placed them after the contractor returned again 
to work on the closed station. The Board found that the conduct 
of the union had as its purpose the inducement of the emplo pyees 
of the contractor to cease work with an object to compel the con- 
tractor to stop doing business with the oi! company.” The remark 
of the majority in Incorporated Oil shows that we can expect no 
clear-cut guide post for the future: 


Our detision here is defined and confined by the limitations that are 
necessarily infused into it by the facts and records of this case . . 

Orderly administration of the statutes entrusted to us is best effectu 

ated by adherence to the practice of deciding cases as they arise and not 
adhering to “the past practice of deciding cases as they arise, and not 
previously made. 


_Dissenter Murdock’s comment on this is caustically critical: 


My colleagues blandly explain their unwillingness to note, discuss, 
distinguish, overrule or otherwise delineate the applicability and status 
of pertinent precedents like Ryan Construction case, with the state- 
_ ment that “orderiy administration” of the Act is best effectuated by 
» adhering to “the past practice of deciding cases as they arise, and not 
_ by extended discussion of the construction to be placed upon decisions 
_ previously made.” But how can the administrative process tunction 
properly if the quasi-judicial body does not decidi what its pectunent 
precedents mean, and then either app'y, distinguish ; 1c overrule chem? 
© In that way 2 systematic and ritiona!l body of law is built up ease by 
_. ase by which parties can govern their conduct. In disagreement with 
my colleagues “orderly” way for 2 quasi-judicial agency te odmunis 
- ter an Act such as this, but indeed, that uch has been the “past prac- 
ice” of this Board over the years. The alternative in just “deciding 
as they aris-,” without regs ard to legal prin: ‘ples laid down’ in 


“Sine NIRA. i844 (1996). 
Chairman Leedom, 


Rogers and Bean ail joined in this decision. 
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prior decisions, is an ad hoc approach which leaves the parties and the 


public in the dark as to what the law is. Between the instant majority 
decision and that in the Retail Fruit case, the state of the Board law — 
with respect to secondary boycotts in important areas is well obfus- — 
cated. The majority only adds to this confusion when it tells us that 
its decision “is defined and confined by the limitations that are neces- 2 
sarily infused into it by the facts and the record of this cas.” 4 
With this decision it becomes obvious that the Board is repudiating 
the principle of the Ryan, Pure Oil line of cases, which was to the 
effect that picketing in aid of a primary dispute at the primary 
employer's premises, regardless of what incidental secondary effect 
it might have, is not thereby converted into secondary picketing. 

The test now seems to be that where the picketing has a substanti 
secondary effect on employees of secondary employers, either by 
its mere location at the secondary employer's site (even if this situs 
harbors the dispute) and there is a primary site that may be picket- 
ed, or by its timing at the primary situs which brings out a refusal 
to cross the picket line by a “group .. . of [neutral] employees 
highly sensitive to any further picker line,” the Board will infer an 
unlawful objective. Thus the test seems to be resolving itself to a 
question of the effectiveness of the picket line: if it is ; 
in appealing to third party employees it is unlawful. 4 
An Interesting Recent Case 
Of more than passing interest is the recent case of W. T. Smith 
Lumber Co.," where the Board in the face of a contrary decision 
by the Fifth Circuit Court of Appeals in NERB v. International 
Rice Milling Co.” decided that railroads are not employers and that 
the employees of railroads are not employees within the meaning 
of the Act, and that employees of a lumber company on strike do 
not violate the law by inducing or encouraging these secondary 
legal nonentities from engaging in a secondary boycott. The Board 
discussed the recent decision of the Supreme Court in Intersational 
Brotherhood of Teamsters v. New York, N.H.SH.R.R., decided 
January 9, 1956," which held that a railroad which the union was 
picketing and the customers of which the union was inducing not 
to do business with it, was a person within the meaning of the Act, 


and could file charges before the NLRB for the secondary boycott 


116 NALR.B. 507, 39 L.R.R.M. 1082 (1956). 

See S41 U.S. 665, 28 2105 (1951), affirming, 183 F.2d 21, 26 LAAM 
2295 (Sth Cir. 1950). 

“Local 25, Int'l Brotherhood of Teamsters, AFL ¥. New York, N.HLAMBLR, 37° 
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activities against its customers, who were employers. The Board 
in W. T. Smith Lumber Co. followed and relied i upon another of 
its recent decisions, Paper Makers Importing Co.," which held that 
inducement and encouragement of employees of a secondary muni- 
cipal corporation operating docks and employing dock workers is 
not a violation of the Act since a municipal corporation is not an 
employer within the meaning of the Act, and its employees are not 
employees within the Act. 

Although W. T. Smith Lumber Co. and Paper Makers Importing 
Co. hold that inducement of employees of a municipal corporation 
or a railroad is not and cannot be unlawful under the Act, a sec- 
ondary boycott does exist where the union has a primary dispute 
with another employer and the railroad or municipality is the sec- 
ondary employer, if employees of the contractors working for the 
political subdivision are unlawfully induced to strike to force the 
political subdivision to stop doing business with a contractor.” 
Also, while the New York, New Haven case holds that an Ameri- 
can employer excluded from the Act may nevertheless file charges, 
a recent Supremé Court case, Benz v. Compania Naviera Hidalgo,” 
holds that a foreign corporation employing foreign seamen may not 
file charges or utilize the processes of the Board. 


THe “Hot Carco” Clauses 


_ Ne problem in the interpretation of Section 8(b) (4) presents 
‘more difficulty than the so-called “hot cargo” cases. 

~ "These cases arise where the union or an ally union which is en- 
gaged in dispute with a primary employer has entered into a pre- 
vious contract with a secondary employer, the contract containing 
Vatious provisions reserving to the union or the employee the right 
‘Rot to handle goods or perform services for another employer with 
‘whom the union has’ dispute, or providing that it shall not be 
Cause for discharge for an employee to refuse to handle such goods, 
‘or reserving to employees the right not to work on non-union made 
articles, or, even, provisions that the employer will not subcontract 
‘work to non-union employers. These clauses are extremely varied 
and complex. The doctrine covering hot cargoes originated in the 
Conway Express case" where two of the secondary employers had 
Contracts providing in substance that the union reserved the right 


N.L.R.B. 267, 38 L.R.R.M. 1228 (1956). 
"117 NLRB. No 60, 39 L.R.A.M. 1250 


US. 138 1937). 
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to refuse to handle unfair goods. The union notified its shop stew- 
ards, employees of the secondary employers, of the provisions of 
this contract, and in reliance thereon the employees of these em- 
ployers refused to handle the hot goods from the struck employer. 
The secondary employers apparently acquiesced in their employees’ 
refusal to handle the goods. The Board held: 


The Act prohibits labor organizations from “forcing or requiring” 
_ participation of neutral employers in secondary boycotts by the use of 
 certan forms of employees pressure, namely, strikes or work stoppages, 
- either actually engaged in or induced or encouraged by the union. This — 
section does mot proscribe other means by which unions may induce 
employers to aid them in eflectuating secondary boycotts. Much less — 
_ does it prohibit employers from refusing to deal with other persons 
whether because they desire to assist a labor organization ta the pro- 
tection of its working standards or for other reasons. An employer re- 
mains free under that section of the amended Act, as always, to deal | 
_ with other fiems, umion or non-union, as he chooses. By the same token | 
there is nothing in the expressed provisions or underlying policies of 
~ Section 8(b)(4) which prohibits an employer and a union from | 
voluntarily including hot cargo or struck work provisions in their col- 
lective bargaining contracts or from honoring these provisions. 


The Board was thus finding that the secondary employers had 
consented in advance by contract to a boycott of the primary em- 
ployer’s goods. This reasoning was based on the proposition that 
it is no violation of Section 8(b) (4) for an employer at the request 


of a union voluntarily to agree to boycott the goods: of another 


employer.” Later in Pittsburgh Plate Glass (No. 1)," where the 
contract provided that it would not be cause for discharge if “the 
employees” refused to handle unfair goods, the Board followed this 
theory and added another, that the refusal of the secondary em- 
ployer’s employees to handle freight did not constitute a refusal 
to perform work “in the course of their employment,” as required 
by Section $(b) (4), since the employer had consented to this by 
contract. In both of these cases the appeals actually were directed 
to the employees but the employers at the time acquiesced in the 
action of their emplovees. The Conway Express case was enforced 
by the second circuit which adopted the Board’s theory.” These 
Express, 92 NLRB. 255, 27 L.R.R.M. 1070” (1950); Lewis Karleon, 
d/b/a Consolidation Prame Co., 91 N.L.R.B. 1295, 27 L.R.R.M. 1008 (1950); Sealeight 
Pacific, Inc., $2 N.L.RB. 271, 23 LRM. 1572 (1949). 

“10s N.L.R.B. 740, 32 L.R.R.M. 1990 (1953). (Net the same case os in neem m2, 


4 ant 49, supra.) 
d/o/s Conway's Exprom v. NLAB, 195 F.2d 906, 29 3617 
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two decisions were followed by owo United States District Courts.” 
This apparently was the settled law from 1949 until" December 
1954, when the Board:had before i the McAllister Transfer case.” 
Chairman Farmer and Members Murdock, Peterson, Rogers and 
Beeson participated: lt was a classic secondary. boycott situation 
where, pursuant to a dispute for recogninon with MeAflieer, the 
Teamsters Union persuaded che employees of three secondary freight 
lines to refuse to handle the freight. The article in the agreements 
originally -prowuled that st would not be eause for discharge for 
the employees to refuse tu handle sech freight, bue this was sub- 
sequently amended after the Conway Express decision to provide 
that the umon and its members individually and collectively re- 
served the sight to refuse to handle such freight. Here, however, 
the McAllister case is lightly distinguishable tor, despite the con- 
tract, the secondary employers posted a notice to the effect that they 
had no dispate with any labor organization and that their obliga- 
tions as common carriers required them. to handle all freight tend- 
ered to them, and directing their employees to handle che freight. 
The employees continued to refuse and were not disciplined by the 
lines. The three member majority of the Beard split on their reasons 
for finding a violation despite the so-called hot cargo provisions 
of the contract. Members Beeson and Rogers’ opinion held that 
such clauses were contrary to the public policy of the Act and chat 
employers could not in advance waive by contract a violation of 
the public policy imphicit in the provisions of Section 8(b) (4). 
This opimon did not consider or discuss the settled doccrine that 
an employer may voluntarily agree to boycott the goods of another 
employer. These two members specifically overruled both the Con- 
way and Pittsburgh Plate Glass (No. 1) doctrines. Chairman Pacm- 
er, the third member of the majority, took an entirely different 
view, reaffirming his faith in the cheory that, such contracts were 
legal under the accepted interpretation, which permits an employer 
voluntarily to agree to boycott another eraployer at the time of the 
appearance of the dispute and reathrming both the Conway. and 
Pittsburgh Plate. Giass doctrines; he held. that such clauses were 
Not against public policy, bur found on the facts that the union 
had affirmatively induced and encouraged its. members to refuse 


“Madden v. Local 442, Int] Brovherhood af Teamsters, AFL. 114° Sepp. 952, 
52. L.R.R.M. 2722. Wise 1953); NURBew. Lodge; APL Machinists; — F. 
Supp. — (E.D, Okla October 16, 1954). 

110 NLRB. 1769, 35 i281 (1954). 
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to handle McAllister’s freight despite the secondary 


instructions to. them. Chairman Farmer said; 


Thus we are confrontes Sere with 2 cue in which all of the elements 
of a violation, indicemen. refusal and unlawful objective have been 
proven. The fact that one or more of these essential elements havey 
been lacking had the secondary employer adhered to his contract under~_ 
taken to boycott hot cargo is not enough to bring this case within the - 
holding of the Conway decimon. * 


To these opinions combined to make the majority decision thee 
were vigorous dissents by Members Murdock and Peterson, ciing 
the legislative history showing that there was nothing that prevent- 
ed such a waiver if it might be so construed, and again emphasizing 
that Section allows the secondary employer to re- 
frain from dealing with any person he chooses; they also pointed 
out that the Board was in effect approving a breach by one party 
of a valid agreement which subjects the other party to a finding 
that it has violated the Act, : 
It should be observed that the Board has never said that a union 
may strike to obtain such a contract, and in their dissent Members 
Murdock and Petersen argue that such an agreement is not unlaw- 
ful and against public policy “so long as the employer's consent is 
won by means, short of an actual strike or refusal vo work or the 
unlawful inducement of his employces to strike or refuse to work 
which are-the sole influences from which the employer is protected 
by Section 8(b) (4).” 
~ On the same day as the McAlliste decision, the Board re: ndenid 
its decision: in the Reilly Cartage ¢ ‘0. case.” The’ latter involved a 
ee of subcontracting where the union contract contained a 
provision in which the employer agreed chat in subcontracting any 
work or any part of it, either to individual owners or other sub- 
contractors, that any subcontractor would comply with the articles 
of the agreement, and further requiring all employees to beedme 
and remain members of the union. When the cartage companies sub+ 
contracted to a non-union contractor the anion notified ics members 
employed by the cartage companies. The members refused to handlé 
the freight for the subcontractor. Although the Trial Examiner 
had found that the activities of the union were protected by the 
Conway and Pittsburgh Plate. Glass (No. 1) doctrine, the same 
majority of the Beard, Chairman Parmer and Members Rogers and 
Beeson, found a secondary boycott to exist. Chairman Farmer Pm) 
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contained. s reservation of any rights to the union nor pro- 
employee members against discharge for refusal to per- 
work, and for the further reason that the carrier's conduct 
consent to the action on the part of the union. 


Bs 


and Peterson vigorously dissented, both 
ir McAllister (dissent) theory and on the factual findings. 
situation remained in this somewhat confused state with 
members (Beeson and Rogers) definitely committed to the 
theory that hot cargo clauses were contrary to public policy, two 
members (Murdock and Peterson) feeling just as strongly that they 
were permissible and valid matters of voluntary contract and with 
Chairman Farmer casting his vote on a factual basis as to whether 
or not the employer (despite the contract) had actually acquiesced 
at the time of the occurrence of the secondary boycott, until the 
Board’s decision in Send Door & Plywood Co.” By this time Board 
Member Beeson had been replaced by Member Leedom, who is pre- 
sently the Chairman of the Board. Again the facts are important. 
The contractors Havestard and Jenson were using non-union doors 
made by the Paine Company in Wisconsin. The union business agent 
roached the contractors’ foreman, who was also a member of 
Carpenters Union and, as the Board says, “told” the foreman 
to quit hanging the doors. The agent also told the superintendent 
that he had orders from the district council to stop the men from 
hanging the doors and that he would have pulled them (the men) 
off the day before. The contract provided that “working men shall 
not be required to handle non-union materials.” 
_ Chairman Farmer with the concurrence of Member Leedom held 
that unions which are parties to such a contract may not approach 
the employees of the contracting employer and induce and encourage 
them to refuse to handle the goods, and that such conduct consti- 
tutes inducement or encouragement of employees to engage in con- 
certed refusal to handle goods for an object proscribed by Section 
8(b) (4), mo less than it does in the absence of such agreements. 
The employer, but not the union may instruct his employees to cease 
handling goods sought to be boycotted. Until the employer instructs 
his they need not handle the unfair products, a strike or 
concerted refusal to handle such goods constitutes a strike or concerted 


NLRB. 1210, 36 1478 (1955). 
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refusal i the course of employment to. bendle the goods within the. 
meaning of Section (b) (4) (A). (Emphasis added.) a 


_ This opinion specifically overrules Pittsburgh Plate Glass (No. 1) 
on this point but reaffirms the basic holdings of Conway Express 
and Pitisburgh Plate Glass (No. 1). Member Rogers, who this time 
was the third man making up the majority (whereas Chairman 
Farmer had been the necessary third man in McAllister and Reilly 
Cartage) again concurred in the majority result upon his theory 
that hot cargo clauses are against public policy. Of particular in- 
terest in this case was the handling of the fact that the approach 
had been made by the business agent to the foreman. The Board 
found that the foreman was a member of the Carpenters Union 
and further that he was at a low level of management and not 
normally an official who would be approached for the purpose of 
enforcing a contract or on matters of company policy; and that 
this foreman ordered, the employees under him to stop handling the 
doors, thereby inducing and encouraging them to engage in a con- 
certed refusal. The Board found that the foreman was the agent 
of the union since he had acted on orders of the business agent, and in 
this connection it emphasized the fact that the foreman as a member 
of the union was bound by the by-laws and rules of the union 
(which provided that no member should handle, install or erect 
any non-union material) and that he was responsible for the en- 
forcement of this trade rule, under penalty of fine and expulsion. 
This use of constitutions and by-laws of the local organizations, 
though not specifically referred to in the contract, is a device fre- 
quently employed by the Board to sustain findings of inducement 
and encouragement, The finding that the foreman becomes the agent 
of the union and not of the employer because of the provisions of 
the by-laws is a two-edged sword that leaves the unions practically 
defenseless, particularly in the building and construction trades 
where a man frequently moves from journeyman to foreman and 
even up to superintendent, depending upon the size of the job, yet 
desires to retain his membership in the organization for the pur+ 
pose of obtaining work in slack times and on other jobs. This cat 
be combatted only by either completely eliminating provisions in 
constitutions and by-laws which were originally designed to protect 
the job opportunities of the members or by specific contract pro- 
visions that the member upon promotion will become the agent of 


the employer and inactive in his membership in the organization. 
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Even: such provisions may not satisfactorily pess the present Board's 

Peterson: and. Murdock again disenced. vigorously, par- 
ticularly opposing the finding that the foreman was acting solely 
as the agent of the union rather than at least as a joint agent of the 
union and the employer, and the conclusion that employees obeying 
instructions of their foreman were being induced to engage in a 
strike or concerted activity by the union. 

The case has another unique feature since it demonstrates the 
dual standards of jurisdiction. Although Members Rogers and Bee- 
son in the McAllister case made this statement: 


_ It is no slight matter for the Board to write in a double standard in the _ 
_ Conway doctrine has done . . | 


Member. Rogers does not hesitate to apply a double standard for 
asserting jurisdiction. In this case (Send Door & Plywood) it was 
clear that the Board would not assert jurisdiction over the con- 
tractors involved in the dispute and consequently would not have 
entertained charges or petitions filed by the union. Nevertheless, 
in order to accumulate sufficient commerce to entertain the sec- 
ondary boycott complaint sgsinst the union the Board took into 
consideration the outflow from the State of Wisconsin of the Paine 
Lumber Company, the manufacturer of the doors, although Paine 
was not actively involved in the dispute and though the inflow of 
materials into California, where the dispute was active, was not suf- 
ficient to enable the Board to assert jurisdiction. Again the two dis- 


_ This series of cases seems to demonstrate clearly that the inter- 
pretation of permissible conduct under the statute depends in large 
measure on the philosophy cf the membership of the Board at the 
time the case comes before it. 

The case to complete this cycle is American Iron & Machine 
Works Co.," decided in March 1956. The Teamsters Union, in aid 
sicike by. the Machinins.at the American leon in 

the employees of various carriers not to handle the freight of the 
American Iron Company. One carrier acquiesced in this refusal but 
four did not. By the time this case reached the Board, Member 


eve, General Mill Work Corp, 113 N.L.R.B. 1084, 56 L.R.R.M. 1484 (1955). 
NLRB. 800, 57 LR.RM. 1395 (1956). 
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4 preclude enforcement of such clauses 
this is so whether or not the employer 
mand that the employees refuse to handle 


the hot goods. 
‘We do not find it necessary to reply as (the Trial Examiner) did 
the fact chat che secondary employers herein did not acquiesce in 
refusal of their employees to handle American Iron’s freight. In 
view it is sufficient that there was direct inducement of such employees 
‘by Teamsters not to handle such freight with an object of forcing the 
‘secondary employers to cease dealing with American Iron. 

Member Rogers again concurs on his public policy theory, and 
Murdock and Peterson (dissenting) point out that the Board had 
then completely reversed the Conway and Pittsburgh Plate Glass 
(No. 1) cases. The dissenters are sharply critical of the split ma- 
jority which holds that such a contract is valid under the Act but 
on the other hand that such an agreement is not a defense to an 
: by the union to employees not co handle goods, They say: 
We can only read this decision as mcaning that an t is not 
am agreement whenever the actual facts peti by the agree- 


ae 


_ WWhat good is @ contract that deprives one of the parties of a benefit — 
derived through collective bargaining unless the other party unilaterally 


ag 


man Leedom and Bean holds that any 
employees, urging them to engage in 
| is by t 
ides to honor his contract to it. 
ite 
violating Section 8(b) (4) (A) notify its members that_the contract 
applies. 
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hot cargo clause at membership meetings or send copies of the con- 
tract to union members on whose behalf it was signed. 


Hot Cargo Clauses Before the Courts 


It took more than five years after the Conway case for another 
court to consider this doctrine. The Board’s decision in Send Door 
& Plywood Co. was recently enforced by the Ninth Circuit Court 
of Appeals (on February 12, 1957)." The court’s decision does not 
thoroughly discuss the basic problem and does not consider the 
argument that since an employer may voluntarily agree to boycott 
another employer he may do so by contract, nor does it discuss 
the second circuit’s Conway case.“ The court quotes with approval 
from the later Board case of American Iron & Machine Works 
and from the Rogers and Beeson opinion in McAllister that hot 


. ¢argo clauses were against public policy as if this was the majority 


view in that case, without noting that actually the required ma- 
jority in McAllister was made up only by virtue of Farmer’s de- 
cision on the factual issue. There also appears this curious statement 
in the court’s opinion in Send Door & Plywood Co,: 


may well remain free to decide as a matter of business 


has already agreed to do so whether he will fulfill his agreement. An 


entirely different situation, however, is presented under $(b) (4) (A) 
of the Act when it is sought to influence the employer's decision by 4 


work stoppage of his ees. 


Thus the court seems to endorse the principle that an employer 
need not live up to his agreements. However, when treating the 
question as to whether the foreman was the agent of the union 
or the employer, the court decided that the foreman was irrevocably 
bound by his obligation as a member (although this also is a matter 
of contract) and that no contract between the union and his em- 
ployer would interfere with this relationship. Since the doctrine 
of these cases involves a legal theory of the application of the Act, 
as well as factual consideration, the decision leaves much to be de- 
sired in its failure to discuss the Conway case or the vigorous dis- 
sents in Conway, American Iron Machine Works and McAllister. 

On April 10, 1957, the Sixth Circuit enforced the General Mill 


"91 CCH Leb Cas. par. 76,504. 
er NLRB. 972, 25 L.R.R.M. 1202 (1949). Note 59, supre. 


a 


They point out that under the American Irom decision, if carried : 

to its logical conclusion, officials of the union could not discuss the i 
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Works case," rendered by the Board the same day as Send Door & 
Plywood. The General Mill Works case contains an excellent dis- 
cussion of the hot cargo theories, the Comway case and all the lead- 
ing cases decided by the Board, and points out the difficulty of the 

, but then decides to adopt the Board’s finding that there 
was no hot cargo clause in the case. The court held that the Board’s 
finding that the subcontractors themselves were members of the 
union and obliged to observe union working rules did not excuse 
a direct appeal to the employees not to work on non-union doors, 
Thus we are still without a clear-cut court decision on this im- 
portant point. The door is now open for the Supreme Court to 
take the matter if it so desires. 

It seems clear that under present Board decisions, even with clear 
hot cargo clauses, appeals may not be made to the employees but 
may still be made to the employer. However, if the employer does 
not acquiesce, this appeal may later be used as evidence of an un- 
lawful objective if the employees subsequently refuse to handle the 
hot goods. As a further note of interest, in connection with hot 
cargo clauses involving licensed ICC carriers, an J}CC Examiner has 
recently found, without passing on the legality of the hot cargo 
clauses, that 2 common carrier may not bargain away its obligations 
and duties to the public by observing such a clause in the absence 
of an actual picket line or a situation where the operation of the 
truck is impractical because violent action may cause injury. The 
opinion, of course, is subject to review by the ICC.” 


Sections 8(b) (4) (C) anp 8(b)(4)(D) 


In connection with Sections 8(b)(4)(C) and 8(b)(4)(D), 
some recent decisions are interesting. In jurisdictional dispute cases 
coming under Section 8(b) (4) (D), the Board’s policy has been, 
after issuance of the notice of hearing and the taking of evidence, 
routinely to find that the employer has the right to assign the work 
in the first instance and that his assignment of work to a particular 
craft or trade jurisdiction cannot be controverted. Hence any work 
stoppage by another disputing this is a violation of subsection (D), 
which, upon failure of the union to comply with the Board’s order 
awarding the work as assigned by the employer, may result in an 


injunction against the labor organization.” 


NLRB v. Local 11, Carpenters, 39 L.R.R.M. 2751 (April 10, 1957). 

"Cf. 39 485. 

™ Juneou Spruce Corp., N.L.R.B. 610 (1949); Moore Drydock Co, 81 
1108 (1949), 
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In a decision rendered on March 27, 1957,” NLRB v. Pipefitters 
Local, the Third Circuit Court of Appeals severely criticized the 
Board for abrogating its duty under Section 8(b) (4)(D), as re- 
vealed by the legislative history of the Section and by the Board’s 
own rules and regulations, by making so limited a determination and 
for not actually deciding and determining the dispute itself on its 
merits as required by the statute. The court accused the Board of 
disregarding the provisions of Sections 8(b)(4)(D) and 10(k) 
and denied the enforcement of the Board’s order. 


Section 8 (b) (4) (C) 


Section 8(b) (4) (C) prohibits primary picketing of an employer 
for recognition where another union has been certified. The decisions 
of the Board on this point follow the subsection literally. However 
the Board’s decisions have not handled the problem where the cer- 
tified union is defunct. In a recent decision the Fifth Circuit Court 
of Appeals directly decides this. The court had before it a damage 
suit brought under Section 303. A union picketed the plant of an 
employer who at the time had a certified union which was then de- 
funct and no longer functioning as bargaining agent. The court, 
relying on numerous Board and court cases holding that the certi- 
fication is valid until revoked, held that the picketing violated 
Section 303 and the companion section, Section 8(b) (4) (C), since 
nothing had been done prior to the picketing to disturb the certi- 
fication of the certified union.“ 


ConcLusION 


The recent cases clearly indicate that the once well established 
doctrines of Ryan, Pure Oil, Moore Drydock and Conway Express, 
although repeatedly court tested and approved (even in some in- 
stances by the Supreme Court of the United States) can no longer 


be relied on in advising clients of their rights and obligations under 
the Act. 


The present Board seems definitely to tend toward a literal inter- 
pretation of Section 8(b) (4) and to give little if any weight to 
a balancing of the affirmative protections contained in Section 7 
and 13.* 


“NOTE: After this paper was prepared the Court of Appeals for the Disrict of 
ia om May 9, 1957, rendered its opinion in Genera Drivers Unies v. NLRB 


_ F.2d —, 39 L.R.R.M. 2629 (3d Cir. 1957). 
™ Parks v. Atlanta Printing Presemen, F.2d —, 59 2669 (or 


Agell 5, 1957). 
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15. LEGALITY OF THE HOT CARGO CLAUSES “ 
By Walter L. Daykin 
- [In: Labor Law Journal, v. 9, August 1958: 550-565] 


This article makes a survey of the important decisions dealing 
with the legality of hot cargo clouses. ft points out that in 
recent years the NLRB. has established several different stand- 


ards to determine the legality of these clouses. 


The circuit 


courts have been unable to agree on the clauses’ effectiveness. 
A recent Supreme Court decision declares, in effect, that the 
clauses are legal but that they cannot be enforced by unions. 


N the industrial conflict wien. de- 

vised such warfare methods --often referred 
te as peacetil aud Jegal tactics —as trikes 
ot various types, picketing, ated it, in 
onder to materialize then oubjectves. 
wane Jaber strite, unions wave employed 
more stringent and unlawful devices, stich 
as sabotage aud forms of physical yrolence 
The objectives or goals which these con- 
certed activities of unions are unended to 
eHectuate are the protection and elevation 
of wage standords and wurias working condi- 
tions. the recognition of their labor organi- 
zations, and the granting of their demands 
when collective bargaining has been un- 
These activities of unions ate 
designed to decrease the profits of emphevers 
hy stopping or reducing production, 
robbing management of ready access to the 
labor market, and by interfering with the 
owner's access to the commodity market. 


As generally dehned, a boycott is a con- 
eetted refusal to handle, transport. sell or 
purchase yoods or materials. It ts recog- 
tized that there are several types or forms 
wf beycotts that are applied in the area of 
industrial strife. Primary beyeous are those 
that are directed inimediately at the em- 
ployers who are parties in the labor dispute. 
Secondary boycotts function against em- 
ployers who are. not directly invelyed in the 
dispute, that is, those employers with whom 
the union has no dispute or no problem in 
the area of collective bargaining. It is antici- 
pated that a refusal wo process goods of 
these secondary employers will cause them 
to pressure the primary employers to ac- 


cept the demands of the union. Boycotts 
are also classined as. consumer's boycotts 
and worker's boyertts. The worker's boy- 
cou involves the refusal to werk with or 
upon materials produced ar handled by non- 
union employees or with employers whe 
tail to recoknize the unwn. 


In the area ot labor relations the worker's 
heveatt very often us associated with hot 
cargo clauses in collective con- 
tracts and is intended to curtail the demand 
fer the nonunion employer's products and 
services until he concedes to the union's 
requests fur changes. ‘Tins contraction of 
demand is devised to injure the business o1 
nonunion employers by increasing the cost 
for net accepting the union. Lt is hoped by 
the union that such concerted activity will 
limit the market for goods and services to. 
union firms and emplovers, and thus develop. 
union organization and extend and preserve 
collective bargaining. 'nions contend that 
the hot cargo clause is a defeusible tech- 
nique originated to protect union employers 
hecause it involyes aid and assistance, 
aud is protected in Section 7 of the Tuit 
Hartley Act. It net only avoids aiding 
union adversaries but alse creates a common 
cause with fellow workers. The hot carge 
clause is a boycott device employed to 
niaterialize the objeetive of uational union 
isin, namely, to desirey price comrpetition 
based upon different labor standards, 


Poycous have had «a long and complicated 
legal history, Inu the main, prior to the 


passing of the Norris-La Guardia Act ot 
1932 all boycotts other than these directed 
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The author is professor of labor and 
monagement, College of Commerce, 
State University of lowa, lowe City. 


against the worker's own emplover were 
considered to he iegal. After the passing 
ot thes act. not only have primary bhoyrofts 
heen given a legal status if they are con- 
ducted peacetally, but also some forms «1 
the secondary boveott have been ruled te be 
legal concerted activities. 


The legality of secondary hoyentts is de- 
termined on the basis “f how much the third 
party or the secondars emplover is injured 
and the relatronsiips existing between the 
primary and secondary employers, that is, 
whether or not the secondary enrployer is 
ah innocent bystanter or whether he is an 
ally. The courts hove often held that secondary 
heveatts are because they intend to 
injure the emplover rather than develop the 
economic status of the union. This diseus- 
sion is mterested im describing and analyzing 
the Jegality of forms of the worker's 
boycott as by the standards es- 
tablished by the National Laher Relations 
Board and the 


This type of bas created an 
favorable public reaction in many areas The 
result of this attitturle was the inclusion of 
Section 8()¢4)¢ 4) in the Taft-Hartley Act. 
This section dows tet mention boycotts as 
stich, but it states that it is an unfair ‘aber 
practice for any “tion or its agents “te 
engage in, or te nvlace or encourage the 
emplovees of cinployver to engage in, 
a strike or a concert refusal in the course 
of their emplovim to use, manufacture, 
Process, transpeet, of otherwise handle or 
wotk on any weels, articles, materials, or 
commodities or te perform any services, 
where an object therrof is: CA) forcing or 
requiring any ¢tinleyer or self-employed 
person to join avy labor or employer or- 
ganization of att cirployer or other person 
fo cease using, sctling, handling, transport- 
thy, or otherwist in the products of 
anv other producer, precessor, or manu- 
facturer, or to cease deing business with any 
other person.” 

Tn the admins ation of this section the 


Board has had ts significant task of de- 
termining whe the refusal of the union tu 
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handle, use or process hot goods is @ viola. 
tion of the statute, both im the absence of 
a het cargo clause in the contract and when 
such 4 imeorporated in a collective 
hargaimng agreement. In the application of 
Section RObd(4)04) im cases where ho hot 
cargo contractial clause involved, entphasis 
has heen placed upon the matter of whether 
or not the union or its agents actually iMegally 
induced or encouraged employers tot to 
handle nonunion goods. As a result, it has 
been held that such primary pressures of a 
Whien as sending letters to other unions 
mforming them that certain areas Were con- 
sidered “het™ and the picketing of the em- 
ployer’s place of business were not illegal. 
Tt has heen recognized that such activities 
might have secondary effects and induce 
employees of other employers to cease doing 
business vith the struck employer, but this 
would not transform the legal primary actions 
into unlasful secondary boycotts.’ Neither 
does the picketing of the customers of an 
emplover in order to encourage them not to 
bus his products bar reinstatement if the 
union intends to formulate a consumer hoy- 
cott. This activity does not violate the 
secondary prohibition established in the 
law even though the picketing is viewed 
hy the employer as a special or direct appeal 
to costomers or to those doing business with 
the emplover's to cease purchas- 
ing the so-called het products,? 


in dealing with the problem of inducing 
employees to refuse te handle hot gods, 
some comsideration has been given to the 
place where, and against whom, the activity 
is performed. For example, it is not considered 
egal for union agents to encourage union 
members who are emploved by secondary 
employers to refuse to deliver papers to a 
pirnck primary employer's newsstands if 
the encotiragement occurs only at the premises 
oi the struck primary employer” Also, the 
union is justified in making direct appeals 
and in writing letters to employees of sec- 


ondary employers stating that the ship of 


a primary employee is hot and inducing 
them to cease work on the ship if the action 
only induces work stoppage at the situs of 
the dispute.t The calling of a strike by a 
tuion against a union contractor if he re- 
fuses to comply with the union's demand 
to refrain from using lumber processed by 
nonunion carpenters emploved by an unor- 
ganized supplier does not violate the set- 
endary provisions of the act if the contractor 


‘OU Workers, Lovat 346 (The Pure O81 Com- 
pany), NLRB (149). 

* Crowle t's Milk Company, inc ‘Paterson Di- 
vision), 10 94 (1953). 


* Newapaper Deliverie’s Union nterborowgh 
News Company), 90 NLRB 2135 (1950). 

*Satlors’ Union of the Pacific ‘Moore Dry 
Dock Company), 92 NLRB 547 (1950). 
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involved is not neutral oe an third 
party. but is ar ally of the supplier? 


On the other hand, it ts considered a yio- 
Janes of the law for a anion to iastrnet and 
10 Calise its Members, who are employed by 
subcontractors with whieh the anion has vo 
dispute, to refuse to use materials furnishe:! 
hy the employer agatust whom the onien i 
striking.* The standard has beer 
that it is tilegal for or its 
encourage Or induce employees directly or 
to induce emplayers in the presence of em- 
ployees handle, work with, or buy 
goods~-particularly if the motive is te clestroy 
the business of the struck or uniais 
Or is to force the employer ta folly the 
requremenrs of the union’ Alse it has been 
established that tiducemeut of er ployees 
amd ctistemers, throm eral appeals or 
picketing at the jobs sites of seeomdary cm- 
plovers, not to handle or purchase prodwets 
fornishe!) by struck primary cmplovers is 


illegal’ 


In its determination of the Jewalitys of hot 
cargo clauses, both as to thet poration 
ina collective bargaining agreement and 
their application, the has encountered 
difficulties. ft is recognized that these hot 
targo clauses ordinarily cive the employer 
the contrac:ual right, not the 
contractual obligation. te refrain trom lan- 
Ming or processing goods which nnions 
Claims are unfair or are fufnished by non- 
union operators. 

The first significant decision dealing with 
the lewality of hot cargo clauecs was 
dered in the Teumster’s Union iC miway's 
Express) case m 1949" Ly this decision the 
majority of the Board held that the secondary 
hayeott provisions incorporated in the Taft- 
Hartley Act do not make it ileal for the 
Qnion and the employer to include a bet 
Cargo or “struck work” clause in a collec- 
live bargaining coniract. Neither does the 
Statuie prohibit the lawiul respecting and 
honoring of these clauses by the unions and 
the emplovers. ‘Therefore, it is vot a viola- 
tion of the law for the union to request 
Secondary employers not to handle any 
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which is transported by the 
cuployer who is engaged in a labor cispuie 
wih the umon such requests are 
ixclusively to employers. The law onis 
prevents the evicouragement and 
ot employees nor to handle hut gools 
Was turther reasoned thot legal for the 
uniet to engaxe m a strike in onler to toree 
a prenary emphever to abuie by tie coetract 
and to cease leariny trucking te 
secondary entipheyers who ae 
anion drivers because the union ts justified 
in requiring the primary emipleyer to respect 
coutractual obbgations 


In this dectwon ihe theory Was accepted 
that since the and the employer had 
already agreed contractually that hot goods 
were not to be handied, there was no meduce- 
Ment OF of not to 
use or handle such 
Jims been ruicd that @ can 
truck carriers not to handle the freight 
of a struck employer if the beweont is a 
legal exereise of rights mecerporated m an 
uniat clause Contract made by 
the trucking carriers with the union” 


This doctrme relative to bot cargo Lawses 
prevailed until] the Voart was changed in 
1954 by the appoimtment Gi a new chairman 
and two vwew This sonst 


tuted body discus-eri the legality of her 
eargo clauses in the Teamsters, APE 
Allister Tramsier, case” Tun of the 


members accepted the doctrine established 
in the Express decision while two 
other members beld that hot cargo clanse< 
are illegal per xe and are not valid defenses 
against boycotts. In this case 
the Board modihed the Comwuy's Furpress 
doctrine and accepted the standard that hot 
cargo Clauses were aot and of themselves 
iilewal. but it was the union's inducement 
of workers of neutcal or secondary 
ployer not te handie hot goods, even atter 
ihe emplover ordered them to handle the xuuds. 
that was considered a violation of the Tart 
Hartley secondary boeveot: provisions 


Tt was hel! that the unions the 
statute by inducing employees ef secondary 


* Carpenter's Union (J. Roy and Sons Com- 

¥), 5 CCH Labor Law Reports (4th Ed.). 

54,969. 118 NLRB 286 (1957). 

‘Metal Polishers Umon (Climax Machinery 
Company), 86 NLRB 1243 (1949). 

‘Teamsters Unton Bottiiny Com- 
Pony of St. Lowia), 115 NLRB 1506 (1956): 
Teamsters Union (Osceola Foods, 107 
NLRB 161 (19883); Teamsters Union 


Poodliners, Inc.j, 114 NLRB 639 (1955): 
ington Oregon Shingle Weavers District Cowncil 
— Shingle Company), 


Wl NLRB 1159 


* Teamaters ;Capital Sermce, fuc i, Wo 
NLRB 1092 (1952): Teamaters Union (Ready 
Mized Concrete Company), 116 461 
(1986): Teamsters Union «Clarke Arothers 
Transfer Company ond Coffey’s Truasier om- 
pany), 116 NLRB 1891 11956). 

* 87 NLRB (1949) 

Teamsters Union (Pittebury Pilate 
Company, 105 NLEB 740 (1953). 

110 NLRB 1769 (1954) 


(Hass 


| 

| 

4 


312 PICKETING AND BOYCOTTS 


etuplovers «bho Iwi agreed to a hot cargo 
clause with the uttien aot to handle the 
treight trausporte:! a nonunion employer. 
lt was thas the objectives of the 
union, namely, te tate the secondary em- 
plover to cease enmagiog in business with a 
vonunion employer ant to force a nonumen 
emplover to accept and bargain with a union 
that had not been preperty certified by the 
Board. were illegal The hot cargo clauses 
incorporated im the contracts made with 
secondary emplovers could not be used as 
defenses or justivation ter such illegal con- 
corted activity: 


The doctrine established in the 
Transfer, Ime. Was inere thoroughly 
entrenched in the tater decisions of this 
<emijudicial beady. Por example, the 
Sand Door and Piveword Company decision * 
it was ruled by the majority that it is ne 
veolation of the statate for the union te 
sxeoute a hot cargo clanse and to effectuate 
ov wnaterialize it by appealing directly to the 
emplover to enforce the clause, but the 
unio cannot legally appeal to employees to 
refuse io handle gomis that are cousidered 
het or untair if stich behavior is prohibited 
hy the secondary boyrott provisions. While 
the het cargo clattse is not invalid as such. 
it he a defer +e for the union to directly 
induce employees to refuse to handle non- 
union goods for un onlawfel motive or ob- 
jective becatse the presence of a legal hot 
cargo clause eebtract does not validate 
such behavior, ft has been emphasized that 
attempts to stop secondary employers from 
doing business with cnployers whose goods 
are hot or who are cugayed in strikes with 
the union, to force emplovers to accept un- 
certihed unions, or fe induce empl of 
secondary enrplovers tet to handle wood. of 
struck employers are illegal motnes and 
are not privileged in terns of the law.” 


burthernore, Curing period the +tandard 
was established that io show violation of 
the secondlary heyeott provision im the Taw 
it must be proven that the union or its 
agents actuaily encotrage or induced em- 
ployees of secondary employers to engage 
in work stoppages or to refuse to handle hot 
goods. Therefore, an unlawfal secondary 
boycott is net established if the union 
hership, at the suggestion ef a amon repre- 


_ 


NLRB Curpenters Laion 
(General Millwork Corporation, 113 NLRB 1084 
(1955): General Drircrs Unton (American Iron 
and Machine Wetks Compang,, 115 NLRB 
(1956). 

Teamsters Union (Crowley's Milk Compoay. 
Jac), 116 NLRE 1408 Teamsters Union 
(Capital Paper Company and Consolidated 


West coast personne! and indus- 
trial relations executives do not so — 
for appear to be victims of the 
present business slow-down. Few 
compony personne! and industrial 
relations programs have been cur- 
tailed, only few have been 
even slightly trimmed in budget 
and program. Company monage- 
ments are not endangering the — 
permanent personnel and employee 
relations structure —California Per- 
sonnel Management Association. 


sentative, places a primary employer's name 
on the vnutair list, if the employees of a 
secondary employer, who has hegotiated a 
het carge clause with the union, refuse to 
handle hot goods furnished by a primary 
eployer, if the union brings pressure upon 
the secondary employer to stop handling hot 
goods furnished by primary employers, ar 
if the secondary employer agrees not to 
handle such material.” 

Again in the Teamsters, Local 728 (Genuine 
Parts Company) decision’ the Beard changed 
ts doctrine relative to the legality of hot cargo 
clauses in collective bargaining agreements. 
An analysis of this case reveals that there 
Was tio unanimity of opinion among the 
Board members and that in their judgement 
this issne i. quite controversial and complex 
Two members of the Board limited their 
findings contracts negotiated with com 
non carriers, heenuse common carriers operate 
under the interstate commerce act whieh 
prohibits them from withhohling their serv- 
ices from custeieers or from discriminating 
wainst customers in making their services 
available. One member ruled that all hot 
carge clauses in industry are illecal and it 
violation of the ‘Taft-Hartley Act becatise 
they are against public polis. The other 
mentber participating in the decision at 
cepted the Board's cartier standard that het 
cargo clauses are not imvalid as stich bet 
that they cannot be used. applied of ef 
fureed to permit the union to induce or 
encourage employees to engage activities 
te obtain untawfel chjectives, or to perform 
acts. In his opimen the law does net 
prohibit the neeotiatra of a hot cargo clause 


sales, dacs, 117 NLRB 635 (1957); Carpenter? 
Union «Booker Lumber Company. Inc.j, 
1789 (1957). 

«International Woodworkers of A 
‘Long Hell Lumber Compeny'. 115 NLRB 


11956". 
“5 CCH Labor Reports «4th. Ed), 


54.979. 119 NLRB No. 53 11957). 
August, 1958 © Labor Law Journal 
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or the use of legal devices to bave it respected 
and to materialize its objective. 

In this important decision the majority 
held that where common carriers are in- 
yolved, hot cargo clauses or contracts are 
inherently illegal or invalid at their incep- 
tion, The mere existence of such clauses in 
coutracts between common carriers and 
unions is prima-facie evidence that Section 
8(b)(4)(A) has been violated, or of union 
inducement or encouragement of behavior 
patterns banned by this section dealing with 

secondary boycotts. Such hot cargo clauses 
cannot be relied upon as defenses for such 
unlawful behavior. 


In a very recent ruling“ the Interstate 
Commerce Commission held that common 


‘earriers have an almost absolute duty to 


furnish service to the public or to accept and 
transport freight offered to them in terin> 
of their published tariffs. The commission 
contended that it had been established in 
common law that carriers are required to 
transport freight on a nondiscriminatory 
hasis. Therefore, no carrier can legally bar- 
gain away this responsibility by incorpora- 
ling a hot cargo tlause in a contract with a 
wnion, Any carrier that refuses to handle 
goods subjects itself to the loss of its license 
or certificate to function as a common Car- 
rier. The commission denied any jurisdic- 
tion to rule on the legality of hot cargo clauses 
but left this matter to the National Labor 
Relations Board. The commission was cou- 
cerned exclusively with the activities of the 
carriers as these affected their statutory ob- 
ligations to the public. However, regardless 
of such reasoning relative to hot cargo 
clauses, the commission in reality makes 
gach clauses negotiated between the unions 
aad the carriers illegal. The Teamsters union 
ledders served notice that their union organi- 
dation would not respect either the Board's 
fling or the ruling by the commission. 

_ In adjudicating this problem of the lexality 
of hot cargo clauses, the circuit courts have 
rendered different decisions. In Babown d. b. a. 
Conway's Express u NLRB" the court up- 
held the Board's reasoning that neither the 
figning nor the application of a hot cargo 
Clause was illegal. Therefore, the court held 
that it was not a violation of Section 8(b) 
(4)(A) of the Taft-Hartley Act for a union 
to strike in an effort to force carriers to 


hire only union men for runs in terms of 
the collective bargaining agreement, or for 
employers who had agreed to a hot cargo 
clause to voluntarily refuse te handle hot 
eargo, A union was privileged to request 
neutral employers to stop accepting the 
shipments of carriers who refused to abide 
by a hot cargo agreement, but the union 
could not request the employees cf neutral 
employers to do so. A circuit court in NLRB 
v. Carpenters, Local 1976 (Sund Door and Ply- 
wood Company)” affirmed the Sand Door 
doctrine established by the Board which 
Stated that it is not illegal to execute a hot 
cargo clause in an agreement and to request 
the employer to respect the clause, but it 
is illegal to directly appeal to the workers 
to strike or to refuse to handle hot goods 
if the activity occurs in an environment that 
is within the secondary boycott provisions 
of the statute. The court in this decision 
ruled that it is a violation of Section 
8(b)(4)(A) for a union to order the employ- 
ees of contractors to refuse to handle or 
install nonunion doors regardless of the fact 
that there was a hot cargo clause in the 
contract which stated that the contractor’s 
employees would not be required to work 
with nonunion goods. 


However, in two other decisions circuit 
courts have reversed the Sund Door doctrine 
of the Board. In General Drivers Union, Local 
886 v. NLRB (American Iron and Machine 
Works Company)” the court ruled that it 
is not only legal to incorporate a collective 
bargaining clause in a contract which does 
not require employees of freight carriers to 
handle struck goods, but it is also no vio- 
lation of the law for the union to urge the 
employees of the carriers not to handle or 
process such goods. The court reasoned that 
if it is legal for an employer to agree to 
a hot cargo clause, it is difficult to explain 
how the union would be guilty of illegal 
activities by merely encouraging employees 
to do something that the contract gives 
them the right to do. Also in Milk Drivers 
Union, Local 680 v. NLRB (Crowley's Milk 
Company)” the court held that hot cargo 
clauses in collective bargaining contracts are 
not against public policy. Unions, engaging 
in a dispute with a primary employer and 
parties with secondary employers to a col- 
lective bargaining agreement which contains 
a hot cargo clause, can legally direct or 


*Geiveston Truck Line v. Ada 
, ne, 12 CCH Carriers 
Canes 34,179 (1887) 


165,836, 195 F. (24) 908 


"31 Lapor Cases 170,504, 942 F. (24) 147 
(CA-9, 1957). 

Cases 70.680, 247 F. (20) Tl 
(CA of DC, 1957). 

Cases 70,777, 246 F. (24) 817 
(CA-2, 1957). 
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order emplcyees of the secondary employ - 
ers not to handle goods which are received 
by the secondary employers from the pri- 
mary employer hecatise they are only exer- 
cising their valid contractual rights to which 
the secondary employers agreed. In other 
words, in terms of this decision, unions have 
a right to encourage employees to effectuate 
a valid contract made with the secondars 
emplovers. Such behavior is only illegal 
when umons actually resort to coercion, 
such as secondary picketing. or encourage 
coercion on the part of employees. 


The United States Supreme Court™ ruled 
very recently that the union could not de- 
pend upon or use the het cargo clause 
incorporated in a lewitimate collective bar- 
gaining contract ax a defen-e if it is accused 

inducing of eiceuragme employees to 
strike or refuse handle goods to obtain 
any objectives which are restricted by the 
secondary provisions included in Section 
8(b)(4)( A) of the Taft-Hartley Act. How- 
ever, the etnployer can voluntarily respect 
a hot carga clause in a contract which he 
has negotiated with the union. Also the 
union is legally justified in executing a col- 
lective bargaining agreement with the em- 
ployer which includes a hot cargo clause. 
and in appealing directly to the employer 
to respect the clause. In other words, the 
presence of a het cargo clause it a contract 
is not prima-facie evidence that the union 
induced a strike or refused te handle or 
process goods. The presence oft a het cares 
clause in cuntracts involving common car- 
riers is neither illegal in terms of the mean- 
ing and intent of the Tait-Hartley Act nor 
does it violate obligations under the regula- 
tions of the Interstate Commerce Commis- 
sion. In this ruling the Court treated the 
execution and the eniorcement of hot cargo 
clauses distinetly and separately The execr- 
tion of het cargo el is considered legal 
but the enforcement of the clauses by the 
unions involved is Wegal im- terms of the 
Court's decision. 

This survey of the legal status of hot cargo 
clauses reveals that the Board in a period 
of approximately eight vears established 
several different standards relative to the 
execution and application of such clauses. 
In 1949, in the Comteuy's Express decision, 
it was held that it is not egal to incorpo- 
rate a hot cargo clause in a icgitimate con- 
tract and to respect and honer such a clatise 
In the McAllister Transfer, Ine. and the Sand 


Door and Plywood Company cases it was tuled 
that it is not a violation of the law to exe 
cute a hot carge clause and to apply it by 
appealing directly to the employer to re- 
spect the clause, but the union could pot 
appeal to employees to refuse to handle hot 
or unfair goods. In 1957, in the Genuine 
Varts Company ruling, in a split decision 
the Koard established a new standard, In 
this important case it was held that hot 
cargo clauses made with common carriers 
are inherently illegal or invalid at their ig- 
ception, that the mere making of such clauses 
is relevant evidence, that the unions are 
inducing secondary boycott activities, and 
that such hot cargo clauses are not legiti- 
mate defenses for engaging in such activities. 


These frequent changes in the Board's 
reasoning and standards in the determina- 
tion of the legality of hot cargo contractual 
clauses have resulted in some criticism of its 
activities, Some explain the differing inter- 
pretations by the changes in the personnel 
of the Board; others contend that the mem- 
bers are untrained for the work they are 
deing or that they are biased; and still oth- 
crs hold that the Board relies more upon 
subjective reasoning than upon law in mak- 
ine its decisions. Regardless of the validity 
of the above accusations or explanations, 
it is obvious that it is difficult for any ad- 
ministrative body to command and maintain 
respect and integrity by such behavior. 


‘There is a difference of opinion in the 
circuit courts relative to the effectiveness 
of bot cargo clauses in union contracts. Oue 
cirenit court has upheld the Board's stand- 
art established in the ( omwav Express rul- 
ing, ward another court has confirmed the Sand 
Door doctrine of this body. On the other 
hand, two circuit courts have rejected the 
Sand Door standard and have held that it 
1s not only legal te execute a hot cargo 
clause, but that it is also legal for the union 
to encourage emplovees not to handle bot 
goods because it is only exercising its valid 
contractual rights. 


The United States Supreme Court, in 
reviewing three circuit court rulings, 
a middle-yround position and refused to 
accept the extremes postulated in the deci- 
sions of the Ruard and the circuit courts. 
This Court ruled that the execution of hot 
cargo Clauses is legal and that the employer 
can voluntarily respect such clauses 
refuse to handle unfair govds. However, 
the unions which are parties to the collet 


Carpenters and Joincrs of America. Local 
1076 NLRB. 35 Lawor Cases 71,509 (June 


August, 1958 @ Labor Law Journal 
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tive bargaining activities cannot enforce the 
hot cargo clauses even though they are 
products of bargaining, the same as other 
clauses in the contract, and the employers 
willingly concede to such clases because 
they favor then: or because the union is 
willing to make concessions in exchange. 
Neith-r can the union use such clauses as 
defenses for conduct that is barred by the 
statute. In other words, the Court decided 
that enforcing the collective bargaining agree- 
ment is not one of the coercive practices 
with which the statute is concerned. 

It is obvious that this ruling modifies the 
Board’s jurisdiction over the matter o! hot 
cargo clauses, The function of this adminis- 


‘trative body in relation to such clauses will 
be restricted to mainly deciding what con- 


stitutes imducement and encouragement on 
the part of unions. The burden of enforeme 
het cargo clauses is placed exclusively upon 


the employer. Also there ig @ great possic 
bility that this decision may intensiiy the 
problems connected » ith contractual clauses 
imstead of solving them. The ruling that a 
legal contractual clause, even though bar- 
gained about the same as other clauses 
incorporated m the agrecimem, uncuforerable 
by one of the parties invelves is meonsistent 
with the trends in the areca of collective bar- 
gzaiing. Management, seme instances, has 
been attempting to mcorporate performance 
bond clauses in contracts to assure that the 
contract is enforecd. Arbitrators, in general, 
are required to base ther rulings on the 
clauses in the contract, This Supreme Court 
ruling could casily result nu: disregard for 
contractual agreements and consequently 
have a negative or <(istuptive effect upon 
wood industria! relations by lessening the 
value of collective bargaining as an imstru- 


nent of industrial peace. [The End} 
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16. A SOCIAL AND LEGAL ANALYSIS OF THE 
SECONDARY BOYCOTT 


By Irving Kovarsky 
{In: Oregon Law Review, v. 35, June 1956: 223-227] 


Tue REcENT TREND IN State Laws 


S Federal labor legislation passed through successive phases, be- 

ginning with the positive promotion of unions contained in the 
Norris-La Guardia Act and the National Labor Relations Act and 
through the subsequent restrictions placed upon labor shortly after 
World War II by the enactinent of the Labor Management Relations 
Act, a similar trend can be noted in state legislation. ]n fact, some states 
‘passed restrictive laws prior to the enactment of the 1947 Federal 
amendments. For example, in 1935, Florida passed legislation prohihit- 
ing picketing beyond the area involved in the dispute.’ Kansas in 1941 
made it unlawful for any person to refuse to handle or work on ma- 
terials not produced or delivered by union members (“hot goods” ).? The 
Kansas act was eventually held unconstitutional for the reasons that 
it denied to organized labor the right to peacefully strike and that mem- 
bers of a union cannot be forced to handle or work upon unfair ma- 
terials.? In Alabama, section 12 of the Bradford act made it illegal for 
employees to refuse to handle or work upon any material merely be- 
cause it had not been produced or delivered by members of a labor 
union.‘ Here, again, the legislature was concerned with “hot goods.” 
This provision of the law was held to violate the Fourteenth Amend- 
ment of the United States Constitution because it subjected individual 
employees as well as the union to a criminal penalty. In 1943, South 
Dakota legislators enacted the Union Control Act barring the unioniza- 


* This article, except for certain recent additions, was submitted in partial ful- 


fillment of the requirements for a degree of Doctor of Philosophy, granted by the 


University of Iowa in February 1956. The additions deal with pertinent cases de- 
cided since the article was originally written. 

t Assistant Professor of Business Administration, University of Oregon. 

1 Fra. Srat. c. 447, sec. 9(12) (1949). 

® Kan. Gen. Srar. c. 191 (1943). 

® Stapleton v. Mitchell, 60 F. Supp. 51 (D. Kan. 1945). 

* Ata. Cone tit. 26, sec. 12 (1943). 


§ Alabama State Fed. of Labor v. McAdory, 246 Ala. 1, 18 So. 2d 810 (1944), 


cert. granted, 323 U.S. 703 (1944), cert. dismissed, 325 U.S. 450 (1945). 
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tion of agricultural employees and specifically the boycotting of non- 
union farm.products.® This law was also found iv be uncunstitutional 
since it took away from union members the right to peaceably strike.* 

With the increase in union membership and power, certain segments 
of labor were guilty of abuses which had a profound effect upon intra- 
state commerce. Unquestionably, the war, the following reconversion 
to a peacetime economy, highhanded union tactics, a loss of overtime 
pay, removal of price controls, and the influence of the Taft-Hartley 
Act, amongst many other factors, paved the way for state legislation 
intended to cur! some of the union activity deemed by its authors to 
have a catastroplne social effect. he secondary boycott never stood 
high in public favor, and there was at least some need to regulate a few 
of the rampaging unions which made unnecessary and excessive use 
of it. 

An inference should not be drawn from the enactment of the laws 
referred te that state legislation was necessary to controi the use of the 
secondary beycott. Many state courts had declared the weapon to be 
contrary to pubhe policy. And recent decisions have suppressed its 
use because it injures innocent third parties and damages the public.* 
At seems strange, in retrospect, to find so many state legislatures hurry- 
ing legislation banning the use of the secondary boycott when the courts 
were able to control it by common-law precedent. 

_ In Minnesota and Delaware, the statutes authorized injunctive relief 
man equitable proceeding upon a petition of the injured party and suits 
for damages were also entertained at law.” The Minnesota legislation 
made the secondary boycott illegal as a combination in restraint of 
trade and subjected a union using it to an uniair-labor-practice charge. 
The constitutionality of the legislation was upheld in Dayton Co. v. 
Carpet, Linoleum and Resilient Floor Decorators’ Union, Local 56, 
AF of L.2° Here, the union claimed that the constitutional guarantee of 
freedom of speech had heen abridged and that the law would have the 
effect of forcing people into involuntary servitude, The court did not 
agree with the position advanced by the union for the reasons that the 
right of free speech is not absolute and that employees were not being 
forced ito involuntary labor. In 1949, Delaware repealed all of chapter 
196 and its “lithe Taft-Hartley act” so that the secondary boycott is 
hot now regulated by state statute’! 


Laws 1943, sec. 4. 

TAF of 1 Mackelson, 15 L.R.R.M. 751 Cir, Ct. 1944). 

* Saieway Stores, Ine -v. Teamsters Union, Local 104, AF of L, 234 P.2d 678 
(Ariz. Super C(t 1952): Missouri Cafeteria, Inc. v. McVey. 362 Mo. 583, 242 
S.W.2d $46 «105!» Anderson Sons Co. v. Teamsters Union, 156 Ohio 541, 104 
N.E2d 22 (1952: 

sec 185.13 (1949) Laws 1947, 196, secs. 2(g), 6, and 10. 
W (Minn 1949) 
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Massachusetts, Pennsylvania, and Wisconsin provided tor the bring- 
ing of unfair-boycott charges befure an adininisirative ages) To 
sustain the constitutionality of the legislatior, an appeal could be made 
to a state court, and orders of the administrative agency were enforced, 
upon petition, hy members of the judiciary. Curiously, none of these 
three states made provision for mandatory (or even discretionary ) im- 
junctive relief upon the petition of an attorney general or similar officer. 
(The Labor Management Relations Act in section 10(j) and (1) made 
it necessary for the regional attorney to secure an injunction.) Massa- 
chusetts outlawed strikes and boycotts intended to force an employer 
to commit an uniair labor practice or to bargain with a union which the 
employees had rejected in an election conducted by a designated state 
body. Section 6(2) of the Pennsylvania Labor Relations Act of 1947 
prohilited the use of the secondary boycott.!* This section was held to 
be unconstitutional because it violated the Fourteenth Amendment of 
the United States Constitution.'* The Wisconsin Employment Peaee 
Act, enacted prior to the passage of the Tatt-liartley Act, which for- 
bade the use of a secondary boycott, was held te be constitutional '* In 
a recent case in which a union had picketed a department store im Mil- 
waukee asking patrons to refrain from buving a specific brand of stoek- 
ings manufactured by a firmewith whom the umorn had a labor drsputte, 
the secondary picketing was held to violate the law and an injunction 
was issued restraining it." In passing, it should be noted (hat the states 
of Massachusetts am! Wisconsin have had a reputation tor friendliness 
toward organized labor, especially im recent decades. 

The states of Alabama, Idaho, Georgia, and Missouri promulgated 

legislation specifying the types of union activities which would be 
classiied as secondary-hoycott violations and went a step further by 
making such “unfair” activities subject to a criminal charge.'? These 
states, except for Missouri, are noted for their antilabor attitudes. The 
Idaho law provides: 

It shall be unlawful .. . to cause injury to one pot a party to the particular Taber 
dispute ... by (a) withholding patronage, labor or other beneficial business: inter 
course; (b) picketing; (¢) refuse to handle, install, use, or work on partionlar 
materials, equipments or supplies; or (d) by any other means... 


12 Mass. ANN.’ Laws 150A, 4A(2) (1947): Pa. Star, tit’), 
secs. 211.1-211.8 ( Purdon 1941) ; Wes. Stat, sees, (1951). 

44 Pa. Laws 1947, No. 5$8, p. 1445. 

14 Pennsylvania Labor Relations Board v. Chester & Delaware Counties Bat 
tenders, Hotel & Restaurant’ Employees Union, 361 Pa. 246, 64 A 2d 834-4 1949). 

15 Hotel & Restaurant Exoployees Int'l Alliance, Local 122 v. Wiseamsin Dabor 
‘Board, 236 Wis. 329, 294 632. (1940), 295 N.W. 634° ¢1940), 315 
437 1942). 4 

16 Milwaukee Boston Store Co. ¥. Hosiery Workers Union, AF of E98) 
2885. (Wis, Cir, Cr 1954). 

'T Ava. Cope tit. 26, see. 33, tt sees. 57) 101, and 103 (1940) ; 
44, sees. 801-03 (1948) Laws 54; Me Awe 295 (Verne 


1947) 
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‘The provision was upheld in State v. Casselman.* The union concerned 
had contended that the statute was unconstitutional because the term 
“labor dispute” was not defined and the constitutional guarantee of 
freedom of speech was infringed by the prohibition of picketing except 
where undertaken by the employees of the primary employer. Since 
the statute had been passed at the same time as a separate piece of 
legislation defining a “labor dispute,” both laws, held the court, could 
be read together and the legislation was permitted to stand. A relatively 
recent decision construing the legislation held that, although the closed 
‘shop is not banned in Idaho, the secondary boycott is prohibited and 
that such a boycott conducted against the customers of the primary em- 
ployer to compel the offending employer to enter into a closed-shop 
contract can be enjoined by court order.’® In 1947 the Georgia Legis- 
lature enacted the Antipicketing Law, section 5 of which made it un- 
Jawful for a union to hinder an employer in the acquisition of materials. 
‘Missouri repealed its law regulating the secondary boycott in 1949.29 
The need for the laws promulgated in Alabama and Georgia is sub- 
ject to speculation since unions had never been firmly entrenched in 
‘many industries in these states. Of course, the writer, in raising this 
‘point, is assuming that collective bargaining is highly desirable and 
that the unionization of workmen is necessary to make it possible. Were 
‘these laws intended ‘to attract business ventures from the strongly 
organized North during a period of economic_expansion? A precise 
answer to the question appears to be impossi nether factor 
‘accounting for such regressive legislation is that the legislatur 
volved were largely made up of representatives from rural and agricul- 
tural communities. 
. An lowa law provides for injunctive relief on the petition of an 
aggrieved party when a secondary boycott is committed.2 The North 
Dakota Union-Regulation Law holds secondary boycotts and sympathy 
strikes to be against public policy and permits injunctive aid upon pe- 
tition of the injured party and suits at law for damages.?* Oregon and 
California have enacted “hot cargo” statutes which prohibit persons 
not directly involved in a labor dispute from refusing to work upon or 
to handle nonunion materials or work from unorganized suppliers 
(middlemen ) of union-approved products,”* Prior to the passage of its 
act, California, a state noted for its liberality toward labor, was being 
plagued by the refusal of employees to handle “hot cargo,” a favorite 


1569 Idaho 237, 205 P.2d 1131 (1949). 
1% Sample v. Hotel & Restaurant Employees, Local 510, 29 L-R.R.M. 2033 
Udaho Dist. Ct. 1951). 
*© Mo. Laws 1949, p. 315. 
21 jowa Cook Ann. sec. 736B.1 (1950). 
22ND. Rev Cone c. 34, see. 0901-07 (1947). 


On. Rev. Star. secs. 659.240; 659.990 (1953) ; Car. Las. Cong 8 secs. 1131-36 
(Deering 1953). 
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device of.the teamsters’ union. In Jn re Blaney, the California Hot 
‘Cargo and Secondary Boycott Act was held to be unconstitutional be- 
cause of the vagueness and uncertainty of many of its provisions and 
‘because the court felt that it placed an unreasonable restraint upon the 
constitutionally guaranteed freedom of speech, press, and assembly. In 
addition, it was held that the law failed to designate standards of 
conduct which could be used by the members of the judiciary to de- 
termine the lawfulness or unlawfulness of the union activity brought 
into question. In another case, the California Supreme Court referred 
‘to the Blaney case and the unconstitutionality of the California law.* 
_ In Texas, a state noted for its regressive attitude toward labor, the 
secondary boycott is specifically outlawed by an act passed in 1947, 
and the Texas Court of Civil Appeals has upheld the issuance of an 
injunction restraining a union from picketing the primary employer (a 
construction firm ) , placing the primary employer’s name upon an unfair 
list, and boycotting the customers of the offending firm.** However, a 
portion of the act was earlier held to be unconstitutional for the reason 
that, since a “labor dispute” was too narrowly defined in it, the consti- 
tutional guarantee of freedom of speech was impaired.*® 

_ “The Utah Legislature enunciated a broad definition of the type of 
conduct which would constitute a secondary boycott and the use of the 
‘weapon was made an unfair labor practice.” Although the use of the 
secondary boycott was restricted, the statute did not outlaw a sympa- 
thy strike by a group of workmen in the same craft. 

In Kansas, on April 5, 1955, Governor Hall signed a bill outlawing 
the secondary boycott.* 

In summation, it appears that the use of the secondary boycott in 
labor disputes will be even more strongly controlled in the future by 
state legislation and court orders. With the enactment of the “right to 
work” laws in eighteen states,® it is possible that union leaders may 
decide to use the secondary boycott more frequently. Therefore, it is 
foreseeable that even more states will enact statutes curbing its use. 
The social desirability of such restrictive legislation will be subsequently 
830 Cal. 2d 643, 184 P.2d 892 (1947). 
_ 38 Tex. Laws 1947, c. 387, sec. 1. 
“git Tex State Fed, of Labor v. Brown & Root, Inc., 246 S.W.2d 938 (Tex. 
lasco Laundry & Cleaners, 219 S.W.2d 787 (Tex. Sup. Ct. 1949). 

2® Utah Laws 1947, c. 66, sec. 9(d). 
; 9° H.R. 402 (1955). 
“the National Right to Work Committee, Washington, D.C., 1955), p. 1. s 
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17. BOYCOTTS 
[Bureau of National Affairs. Labor Relations Expediter, LRX 559-576a] 
WHAT CONSTITUTES A BOYCOTT 


Because of its various meani as applied in labor disputes, the 
term “boycott” has been described as a “word * * * of vague signi- 
fication, and no accurate and exclusive definition * * * (Gill En- 
graving Co. v Doerr, 214 Fed. 111, 118, (USDC SNY) 1914). In its 
simplest form a boycott is merely a refusal to deal with or patronize 
a business. But the term is not limited to these “ nia 5 cotts. 
Furthermore, a boycott may be an organized refusal to work or a 
refusal to patronize. 

The prime source of the ae Dears arising from boycott activ- 
ity in labor disputes is the ondary boycott”—‘“a combination to 
influence A by exerting some sort of economic or social pressure 
against persons who deal with A” (Frankfurter and Greene, The 
Labor Injunction, 1930, p. 43). 

A typical secondary boycott might begin with a union’s difficulties 
in organizing a nonunion bakery. To aid in its campaign, the union 
might institute picketing of several stores that seli the company’s 
baked s. Although the union has no direct dispute with the 
stores, the picketing has the purpose of inducing the stores’ employees 
to refuse to handle the nonunion baked goods and/or causing customers 
to avoid patronizing the stores. As a result, the stores might feel 
forced to buy their baked goods from another company. In this 
fashion, the picketing causes the third party to put pressure on the 
nonunion bakery. 

The term “secondary boycott” often is literally accurate; to wit, 
an attempt to boycott one who is not a direct party to the principal or 
“primary” dispute. The boycott’s purpose is to coerce this so-called 
neutral in his turn to boycott the employer party to the main dispute. 
But this falsely suggests that a simplified and comprehensive defini- 
tion of a secondary boycott is possible. Unfortunately, various union 
tactics often described as secondary boycotts are not covered by the 
definition above. For example, a union’s direct appeal to the so-called 
neutral employer to cease being a customer of the so-called “primary” 
employer may involve no boycott against the neutral. Nor is patron- 
age withdrawn from the neutral employer. The neutral’s employees 
do not withdraw their labor. The union may make no more than a 
private request that the neutral company engage in a primary boycott 
of another company. Nevertheless, this often is described as a second- 
ary boycott. 

Other problems of definition arise when unions trail trucks and 
picket them at other company’s premises. When is such picketing 
primary and when is it secondary? Furthermore, the question of 
whether an employer is a bona-fide neutral or is in fact a not-so- 
innocent ally of the primary employer can be exceedingly difficult. 
These and numerous other complications help to explain why there 
is a general throwing-up of hands when it comes to defining secondary 
boycotts comprehensively and in understandable terms. 
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PRIMARY AND SECONDARY BOYCOTTS: A GENERAL STATEMENT OF THEIR 
LEGALITY 


In general the primary boycott has been held legal by the courts. 
But secondary boycotts of various types often have been found un- 
lawful. The range of such actions includes the following types of 
pressure on the third party: a strike or a threat of a strike, a refusal 
to handle goods not bearing the union label or goods not manufactured 
in the immediate area, an unfair list, a direct appeal by the union to 
the third party employer, the use of circulars or picketing, threats of 
violence, or the use of “hot goods” contracts freeing employees from 
the obligation of crossing picket lines at a third party’s premises. 


VARIOUS TYPES OF BOYCOTTS 


The following are come of the principal terms used in connection 
with boycotts : 

Consumer boycott.—A campaign by a union having a dispute with 
un employer to persuade his employees and the public not to make 
direct purchases of his goods. In this form it is a primary boycott. 
If it is extended to discourage purchase of the employer's product at 
his retail outlets, it becames a secondary boycott since the retailers 
generally are considered neutrals in the dispute. When it takes this 
form it also may be called a product boycott. 

Product boycott—A campaign by a union having a dispute with 
an employer to discourage purchase of his product, regardless of who 
deals in it, and to refuse to permit members to work for the employer 
or for any other employer who handles the product. A product 
boycott is typically a secondary boycott because it is directed against 
any employer who handled the product. 

ot goods.—Goods which are subjected to a product boycott. 

Unfair list.—A list of employers with whom the union has a dispute. 
It is used both for primary and secondary boycotts. As used in a 
primary boycott, it is a means of notifying individuals not to patronize 
or work for those on the list and also as a means of notifying other 


unions not to permit their members to work for the listed employers. — 


As used in a secondary boycott, it is a means of notifying employees 
not to work for customers or suppliers of the “unfair” firms. 
Blacklist —As used by unions, another name for unfair list. 
We-do-not-patronize list—An alternative name for unfair list. 
Fair list —The opposite of an unfair list. It is intended to promote 
sommignte to those on the list to the disadvantage of those not on the 
ist. 
Union label_—A union-authorized mark or label on goods produced 
in a union-organized shop. Its use is the opposite of a product 


boycott. It is intended to assist manufacturers whose bear the 
label to the disadvantage of manufacturers whose do not bear 
the label. 


Struck-work or “hot-cargo” clause.—A contractual undertaking in 
a collective bargaining contract that employees will not be required to 
handle material from, or destined for plants where a union is con- 
ducting a strike. The clause also may deal with plants where the 
working conditions are considered substandard by the union, or 
where the products don’t carry the union label. 
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THE STATES’ RULES; STATE LAWS ON BOYCOTTS 


Under the common law, primary boycotts generally are held to be 
lawful if the methods are lawful since individuals have the right to 
refuse to deal with another and the concerted exercise of the right 
does not render the conduct unlawful. Employers who are damaged. 
by the primary boycott have no legal remedy. 

But with union secondary boycotts of any type, a majority of the 
courts have held them unlawful. Whether the party seeking relief 
was the third party with no direct dispute with the union or the 
employer directly engaged in the dispute, injunctions frequently were 
issued. In most cases the courts rejected the argument that em- 
ployees at one company had a real interest in the stabilizing of work- 
ing conditions through an industry or within a geographical segment 
of an industry. (Missouri Cafeteria, Inc. v. McVey, Mo SupCt, 1951, 
28 LRRM 2170; Anderson Sons Co. v. Teamsters Ohio SupCt, 1952 
29 LRRM 2457; Reeves v. Scott, Mass SupJudCt, 1949, 24 LRRM 
2521; Feldman v. Weiner, NY SupCt (Spec. Term, NY County), 
1940, 6 LRRM 1064; Mears Slayton Lumber Co. v. United Brother- 
hood of Carpenters and Joiners, 156 Ill. App. 327 (1910) ; Anderson 
& Lind Manufacturing Co. v. Howlett, 260 Mass. 45 (1927) ; Lohse 
Patent Door Co. v. Fuelle, 215 Mo. 421 (1908) ; Pacific T'ypesetting 
Co. v. International T’ ‘ypographical Union, 125 Wash. 273 (1923). 

“Unity of interest” theory —Of the smattering of decisions dis- 
tinguishing between a lawful and an unlawful secondary boycott at 
common law, one involving the peaceful picketing of the retail dis- 
tributors of nonunion meat products made by a New York firm is re 
resentative. The picketing of the stores began after a direct organiz- 
ing campaign among the manufacturing company employees was 
unsuccessful. In commenting on a ph, a for an injunction against 
the picketing, the N.Y. Court of Appeals said : 

Within the limits of peaceful picketing . . . picketing may be carried on not 
only against the manufacturer but against a nonunion product sold by one in 
unit of interest with the manufacturer who is in the same business for profit. 
Where a manufacturer pays less than union wages, both it and the retailers who 
sell its products are in a position to undersell competitors who pay the higher 
scale, and this may result in an unfair reduction of the wages of union mem- 
bers ... Where the manufacturer disposes of the product through retailers in 
unity of interest with it, unless the union may follow the product to the place 
where it is sold and peacefully ask the public to refrain from purchasing it, the 
union would be deprived of a fair and proper means of bringing its plea to the 
attention of the public. (Goldfinger v. Feintuch, NY Ct App, 1937, 14 LRRM 
718 ; see also LR-CDI 81.408 ff.) 

However, the court indicated that the picketing was protected only 
insofar as it was directed solely against the “unfair” product; if the 
store itself were called “unfair” and the public asked to withdraw its 
patronage generally, the picketing would have been subject to an in- 
junction, the court held. 

The Goldfinger decision has been applied in a handful of other 
states including New Jersey (Kingston Trap Rock Co. v. Interna- 
tional Union of Operating Engineers, NJ Ct Err APD, 1941, 8 LRRM 
1152); Pennsylvania (Alliance Auto Service v. Cohen, Pa Sup Ct, 
1941, 8 LRRM 1121), California. (Fortenbery v. Superior Court, 


Calif Sup Ct, 1940, 7 LRRM 700), Illinois (Wagner v. Milk Wagon 
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Drivers’ Union, 50 NE 2d 865, 1943), and Louisiana (Johnson v. Milk 
Drivers and Dairy Employees Union, 195 So. 791, 1940). _ 

In an important early case a union’s secondary economic pressures 
were upheld, not on a theory of unity of interest, but on the theory 
that what’s fair for the employer is fair for the union. During a 
strike by its molders, a foundry farmed out a number of is moldin 
orders to other foundries. At these plants molders, affiliated wit 
the striking union, refused to work on the subcontracted jobs. A 
federal court declined to enjoin the boycott; it reasoned that the local 
union that called the strike had as much right to seek assistance from 
other locals as the employer had to seek the aid of other plants to 

rform his struck work /ron Molders’ Union v. Allis-Chalmers Co., 

‘A 7, 1908, 166 Fed. 45). 

Persuasion, not coercion.—In a 1949 case, an injunction was denied 
for the reason that “persuasion” rather than coercion was used in a 
dispute involving the nonunion meat department of a market. The 
meat cutters’ union picketed the market and wrote letters to meat 
wholesalers holding meat cutters’ union contracts asking that no sales 
be made to the market. Some complied and drivers for others refused 
to cross the picket line. Overriding the contention that no stronger 
measures were needed by the meat cutters’ union inasmuch as the 
suppliers would go along with the union demand to avoid labor 
trouble, the court denied an injunction (Wright v. Teamsters, Wash. 
SupCt, 1949, 24 LRRM 2329, see also LR-CDI 81.403). 

tate laws banning secondary boycotts—A number of states pro- 
hibit secondary boycotts by statute. These include Arizona (31 
LRRM 3008), Colorado (12 LRRM 2330), Idaho (19 LRRM 3050), 
Iowa (20 LRRM 3012), Massachusetts (26 LRRM 3029), Minnesota 
(20 LRRM 3011), North Dakota (32 LRRM 3030), Oregon (20 
LRRM 3003), Pensylvania (20 LRRM 3152), South Dakota (19 
LRRM 3041), Texas (20 LRRM 3091), Utah (20 LRRM 3021), and 
Wisconsin (20 LRRM 3163). Although in terms these laws apply 
generally to industries in the states, their application to businesses 
affecting interstate commerce would come up against the rule that 
federal statutory law overrides state law, since the LMRA also regu- 
lates boycotts. 

SHERMAN ANTITRUST ACT OF 1890 


The Sherman Act was designed to prevent restraint on interstate 
commerce by commercial agreements. Section 1 provides: 

Every contract, combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among the several states or with foreign na- 
tions, is hereby declared to be illegal. 

This prohibition was applied in 1908 by the U.S. Supreme Court in 
the Danbury Hatters’ case to a nationwide boycott organized by a 
union of hatters to further a strike for recognition and a closed shop. 
The employer brought suit under the Sherman Act to obtain treble 
damages, as authorized by the Act. The trial court awarded treble 
damages in the amount of $252,000, which after being sustained by 
the Supreme Court, was settled for $234,000 (“Danbury Hatters’” 
case, Loewe v. Lawlor, 208 US 274). 
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The most explicit statement of the Supreme Court’s position on 
unions and the Sherman Act came in a subsequent case mvolving a 
union backlist : 

It [the Sherman Act] covered any illegal means by which interstate commerce 
is restrained, whether by unlawful combinations of capital, or * * * of labor; 
and we think also whether the restraint be occasioned by unlawful contracts, 
trust, pooling arrangements, blacklists, boycotts, ocercion, threats, intimidation, 
and whether these be made effective, in whole or in part, by acts, words or 
printed matter. (Gompers v. Bucks Stove & Range Co., 1911, 221 US 418, 438). 


It should be noted that the Sherman Act only permitted suits by the 
Government; actions for injunctions did not basins numerous until 
after the Clayton Act authorized private suits (Frankfurter and 
Greene, The Labor Injunction, 1940, p. 9). 


CLAYTON ACT OF 1914 


In 1914 yen passed the Clayton Act, which proposed in Sec- 
tion 6 specifically to exempt unions’ normal and legitimate actions from 
the Sherman Act. 

In Section 20 it also limited the circumstances in which injunctions 
against labor organizations might be granted and the content of such 
injunctions. ' 

he Clayton Act’s construction by the courts bitterly disappointed 
the unions. In 1921, the U. S. Supreme Court upheld an injunction 
against a secondary boycott instituted by a union engaged in a strike 
to unionize the only nonunion manufacturer of printing presses among 
the country’s four manufacturers of those presses. To further its 
strike the union induced its members not to install or repair printing 
presses made by the struck company. 

The Court held that Sec. 20 of the Clayton Act only protected union 
activity when it was limited to an employer and his own employees. 
It rejected the minority’s emphasis on the unity of economic interest 
among employees in the industry (Duplex Printing 
Press Co. v. Deering, 1921, 254 US 443). The Duplex decision was 
reaffirmed in the 1927 Bedford Cut Stone case involving a secondary 
labor boycott by unionized stone cutters and setters who refused to 
handle nonunion Indiana limestone (US SupCt, 274 US 37). 


FREEING UNION BOYCOTTS FROM FEDERAL ANTITRUST LAWS 


With the approval of the Norris-LaGuardia Act in March 1932, 
union secondary boycotts received broad protection against injunc- 
tions. The doctrine of the Duplex case was swept awa by a provision 
that a “labor dispute”, subject to special Norris-LaGuardia protec- 
tions, was not limited to activities involving only an employer and his 
own employees. 

A landmark decision in freeing union boycotts from suits under the 
federal antitrust laws was that of the U.S. Supreme Court in Apex 
Hosiery Co. v. Leader (1940, 6 LRRM 647). Although the case 
involved a sit-down strike rather than a boycott, the a were cru- 
cial for boycott litigation. The Court held that the Sherman Act, 
being aimed at suppression of commercial competition, had no appli- 
cation to union actions which had no actual or intended effect upon 
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prices in the market for the employer’s hosiery, The union’s object, 


said the Court, was— 


to compel [Apex] to accede to the union demands for union\zation of its pant; 
the fact that sitdown strike kept Apex hosiery from interstate markets was not 


intended to have and had no effect on prices of hosiery in the market * * * 
The second landmark decision in liberation of unions from the reach 


ot the Sherman Act related to a secondary-boyeott case. The Supreme 
Court held that a carpenters’ union did not violate the Sherman Act 
by picketing and boycotting a beer company because a construction 
company under contract with it hired members of a rival union { DS. 
Vv. Hutcheson, 1941,7 LRRM 267), The Court reached this conclusion 
by reading together the Sherman Act, Section 20 of the Clayton Act, 
and the Norris-LaGuardia Act, 

Finally, in the case of Allen-Bradley Co. v. Brotherhood of Elee- 
trical Workers (1946, 16 LURRM 798), the Supreme Court made ex- 

Jicit the hint in the Hutcheson case that the test of whether union con- 

uct violates the Sherman Act is whether the union acts alone for its 
own ends or combines with business groups. It held that a union 
which, in combination with manufacturers and contractors, achieved 
a complete monopoly used to boycott nonunion goods made outside 
New York City violated the Act. 

In a report.to the Senate Small Business Committee in 1946, the De- 
partment of Justice stated that it had been unsuccessful in having the 
antitrust laws applied to the following union conduct (except when the 
Allen-Bradley case Jurisdictional strikes, particularly 
where the striking union sought recognition in the face of the certifiea- 
tion of another union by the NLRB; strikes to erect tariff walls around 
a particular locality ; refusal to work on and install material made by a 
manufacturer dealing with a rival union or with no union; and union 
pressure upon employers to transfer work from one group of employees 
to another or to pay for more work than was reasonably necessary to 


complete a job (18 LRRM 111). 


So long as a union acts in its self-interest— 


said the Court, in the Hutcheson case— 
and does not combine with non-labor groups, the licit and the illicit under 
{Clayton Act} §20 are not to be distinguished by any judgment regarding the 


wisdom or unwisdom, the rightness or wrongness, the selfishness or unselfish- 
ness of the end of which the particular union activities are the means. 


BOYCOTTS AND THE TAFT-HARTLEY ACT 
When the LMRA was approved in 1947, Congress incorporated com- 
plex and sweeping bans against union secondary boycotts in Sections 
8(b) (4) (A) and 8(b)(4)(B). In the more important of these sec- 
tions, . 8(b) (4) (A), unions are forbidden to engage in the fol- 
lowing conduct : 


To engage in, or to induce or encourage the employees of any employer to en- 
gage in, a strike or a concerted refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or work on any 
articles, materials, or commodities or to perform any services, where an object 
thereof is: (A) forcing or requiring any employer or self-employed person to join 
any labor or employer organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise dealing in the products of any 
other producer, processor, or manufacturer, or to cease doing business with any 
other person. 
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As it 1s now construed, this section forbids a union to attempt to 
get an employer’s workers to strike when ane of the wiion's purposes 
\s a8 follows: 

1. Forcing a self-employed worker.—a “business-wan Worker" like 
\ barber, a gas station owner, or a milkman who serves as a worker 
in his own business—to join aunion. A number of LM RA 
decisions, including severa) major rulings by the U.S. Supreme Court, 
have dealt with this type of pressure. 

2. Forcing on employer to am organization.—This 
section has nm almost unused to date. It would appear to forbid a 
union from pressitg—against emiployer objections—for the expan- 
sion of industry-wide or other mu ti-employer forms of bar QU, 

3. Inducing « broad range of secondary boycotts.—This is the heart 
of the boycott provision. Ruling on the scope of this section in 1949, 
the then NLRB Herzog said: 


Congress was attempting (in this section] to deal a death blow te (union 

induced] secondary haycatts, whether for economic or for other objectives, and 
desired to use all the power at its command to eliminate them from the Ameri- 
can industrial scene (United Brotherhood of Carpenters and Wadsworth Buili- 
ing NURB, 1949, 23 1.408, 1411). 
So long as the union —— to induce employees of & neutral com- 
pany to cease work in order to bring pressure on another employer, 
the union ’s inducement or encouragement Was barred. The economic 
validity of the union's objectives were not to be considered, this type 
of secondary pressure in a labor dispute was barred, 


As explained by Senator Taft in the 1947 Senate debate on the 
LMRA, the boycott provision— 


makes it unlawful) to resort to a secondary boycott to injure the business of a 
third person who is wholly unconcerned in the disagreement between an em- 


ployer and his employees (98 Cong. Ree. 4323 ( April 29, 1947) ). 

Ban on secondary recognition strikes.—The second phase of the 
secondary boycott section (See. 8(b) (4) (B)) forbids a union to in- 
duce or encourage employees of Employer B to strike with an aim of 
forcing Employer A to recognize a wnion that holds no certification 
of majority bargaining rights from the NLRB. In other words, it 
bans so-called secondary recognition strikes (Service Trade Chanf- 
feurs, Teamsters (AFL) and Howland Dry Goods Co., NLRB, 1949, 
24 LRRM 1513; affirmed by CA 2, NLRB v. Service Trade Chauf- 
feurs, 1951,28 LRRM 2450). 

Picket line proviso.—Sec. 8(b) (4) also contains a proviso holding 
that the section is not to be construed to forbid any individual em- 
ployee from refusing to cross picket line at another employer. If 
the picketing indicates a ratified walkout by a majority union, the 
proviso’s protections are to be effective. 

The purposes forbidden by Sec. 8(b) (4) (C)—recognition in the 
face of a certification of a different union—and Sec. 8(b) (4) ‘clam 
forcing an employer to transfer work from one group of employees 
to another—do not ordinarily involve a secondary boycott. For a 
discussion of violations of Sec. 8(b) (4) (C). 

_In addition to making the secondary boycott an unfair labor prac- 
tice, the LMRA, in Sec. 10(1), directs the NLRB to seek an injunction 
against continuance of a secondary boycott whenever a charge has 
been filed and the Board is satisfied that a prima facie case exists. 
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Sec. 303 of the Labor Management Relations Act also authorizes dam- 
age suits in federal courts, freed of the usual jurisdictional limitations, 
against unions engaging in boycotts as defined in Sec. 8(b) (4). 


BOYCOTTS AND FREE SPEECH 


Inducement and encouragement. to strike in a secondary boycott 
situation is not protected by the free-speech proviso in LMRA Sec. 
8(c). This section provides that expressions of opinion, unaccom- 
panied by promise or threat, may not be considered evidence of an 
unfair > practice. Since secondary boycotts often are brought 
about by speech or picketing, which is sometimes equated with privi- 
leged free speech, a holding that peaceful picketing was protected 


under the boycott provision would substantially impair its effective- - 


ness. 

However, the U.S. Supreme Court, upholding the NLRB, ruled 
that the words “induce and encourage” in the boycott section “are 
broad enough to include every form of influence and persuasion.” 
Sec. 8(c), it added, “is to protect noncoercive speech * * * in fur- 
therance of a lawful object,” not an unlawful one. In this case where 
a nonunion electrical installation company held a subcontract on an 
otherwise unionized building job, the violation consisted in very brief 
patrolling by a single picket bearing a sign sayi : “This job is 
unfair to organized labor: I.B.E.W. 501 A.F.L.’ "Unt Bro’hd of 
Electrical Workers, Loc. 501 |Sam’l Langer| v. NLRB, 1951, 28 
LRRM 2115). 


INDUCING EMPLOYEES OF NEUTRAL EMPLOYER TO STRIKE OR REFUSE TO 
HANDLE “HOT GOODS” 


Inducement of employees includes every form of influence and 
persuasion, and it need not be successful to render a union liable 
(NLRB vy. Denver Bldg. & Const, Trades Council, CA 10, 1952, 29 
LRRM 2293). The union in this case was held liable when its agent 
said to employees of a secondary employer that the job was “unfair” 
and that they knew what they had better do about it. A typical 
example of unlawful inducement is the picketing of an employer to 
induce its workers to refuse to process the products of another em- 
ployer regarded as “unfair” by the union (United Carpenters and 
Wadsworth Building Co., NLRB, 1942, 28 LRRM_ 1403; enf’d CA 
10, 26 LRRM 2480; cert. den, US SupCt, 1951, 28 LRRM 2132. 

Strike but no pickets—When union members are pulled off a sub- 
contractor’s job to force a contractor to hire only union men, the 
action ordinarily involves a violation of the boycott provision even 
though no picketing is involved (Wood, Wire and Metal Lathers and 
Acousti Engineering Co., NURB, 1951, 29 LRRM 1138). 

Effect of union by-law.—A union by-law forbidding a member to 
work for an “unfair” employer may not, in itself, violate the LMRA 
but when union agents expressly invoke the by-law to call a member 
off a job when one object is to bring pressure through his employer 
on another company the action is in conflict with the boycott section 
(Glaziers’ Union Local and Joliet Contractors Assn., NLRB, 1952, 
30 LRRM 1174). 
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The U.S. Court of Appeals at Chicago went further and held the 
mere existence of the by-law sufficient to establish the union’s respon- 
sibility for calling the employee off the job. The by-law was not 
illegal by itself but its effect was (Joliet Contractors Assn. v. NLRB 
CA % 1953, 31 LRRM 2361; cert. denied US SupCt, 1953, 32 LRRM 
2750). 

Inducing union members not to take proffered jobs—In the same 
case the court upheld the NLRB’s distinction between the above- 
described union action in calling a member off an existing job and a 
union’s inducement of its members not to take certain jobs. The first 
action was illegal under the boycott section ; the second was not. The 
distinction is based on the boycott-section language forbidding a union 
to attempt to induce an employee “in the course of his employment” to 
withhold his labor in furtherance of a secondary boycott. A union 
member not on a company’s payroll is not employed and therefore is 
properly the subject of union inducement that would be unlawful if he 
were employed, the NLRB ruled. 

Inducing the employer.—When the union bypasses the neutral com- 
ane employees, and makes a direct appeal to the neutral employer 

imself, there is no violation of the LMRA secondary boycott section. 


REFUSAL TO HANDLE GOODS BEARING NO UNION LABEL 


One form of the product boycott is a refusal to work on goods not 
bearing a union label. 

The NLRB not only holds that such a boycott is illegal, but goes one 
step further. It holds that a union of the customer’s employees 
violates the boycott provision by refusing to handle the company’s 
products even though the union has made no express demands of any 
sort on the manufacturer. The union refusing to handle the com- 
pany’s products had made no effort to organize the company, a Cana- 
dian concern, and had made no representations to the company about 
working conditions at its plant. The existence of a direct dispute 
with the so-called primary employer is not satan? F to a finding 
of a violation of the boycott provision, it was held. ( Washington- 
Oregon Shingle Weavers Council and Sound Shingle Co., NLRB, 
1952, 31 LRRM 1202; NLRB v. Washington-Oregon Shingle Weavers 
Council, CA 9, 1954, 33 LRRM 2656; Loc. 1976, United Bro’hd of 
Carpenters |Sand Door and Plywood Co.\, NURB, 1955, 36 LRRM 
1478; affirmed, CA 9, 1956, 39 LRRM 2428; U.S. SupCt, 1958, 43 
LRRM 2243). 


STRUCK-WORK OR “HOT-CARGO” CLAUSES 


In the leading decision on the legality under the LMRA of con- 
tracts giving employees the right to refuse to handle “unfair” or 
“struck” goods, the U.S. Supreme Court made these points: 

1. Nothing in the LMRA bars an employer and a union from 
making such an agreement (usually referred to as a hot-cargo con- 
tract). 

2. Nor does the law bar an employer from voluntarily observing 
the hot-cargo clause. 

3. But the union cannot persuade employees to abide by the agree- 
ment without running afoul of the LMRA secondary boycott ban. 
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In effect, the Court held that. hot-cargo agreements, although not 
invalid of themselves, are no defense for union conduct otherwise 
within the LMRA secondary boycott ban. The critical consideration 
in these cases, therefore, is what the union actually does to enforce 
the agreement—whether it merely obtains the voluntary adherence 
of the employer or whether it induces or encourages the employees to 
refuse to handle the s. (Local 1976 Carpenters v. NLRB [Sand 
Door & Plywood Co.\, US Sup Ct, 1958, 42 LRRM 2243) 

It thus becomes important to determine just what amounts to “in- 
ducement or encouragement” of the employees in violation of the 
secondary boycott ban. Some of the rulings.on this point are dis- 
cussed in §§ 66 and 67 above. 

The limited protection accorded hot goods clauses by the NLRB is 
one phase of a line of decisions holding that the boycott ban restrains 
only the inducement of employees, but not the direct inducement of 
neutral employers. For more detail on this, see § 75 below. 

For the effect of hot cargo clauses on the special obligations of com- 
mon carriers to provide service to struck companies, see § 77 below. 


UNFAIR LISTS AND BLACK LISTING 


A union on strike or otherwise engaged in a direct labor dispute 
with a company may place the company’s name on an “unfair” list 
and circulate the list among its sister unions without running afoul 
of the LMRA ban on the inducement of secondary boycotts, Al- 
though one effect of the list’s publication may be to cause employees 
of other companies to refuse to handle the “unfair” concern’s products, 
there is no violation, Noting that a union has a right to picket the 
premises of an employer where a direct dispute exists, the NLRB held 
that the same protection should be afforded to the “unfair” listing of 
a primary employer (Denver Building & Construction Trades Coun- 
cil and Grauman Co., NURB, 149, 25 LRRM 1168; affm’d without 
discussion of this point, CA 10, 1953, 29 LRRM 2293). A building 
trades union’s use of a list of “fair” and “unfair” contractors so that 
subcontractors will know whether the union will furnish workers on 
jobs for the primary contractors also has been upheld (@/aziers’ 
Union Local and Jolie Contractors Assn... NURB 1952, 30 LRRM, 
1174, Jolie Contractors Assn. v. NLRB, 1953, 31 LRRM 2361; cert. 
denied. US SupCt, 1953 32 LRRM 2750). Fora further decision up- 
holding the use of lists of “fair” employers, see Lumber and Saw- 
mill Workers and Santa Ana Lumber Co. (NLRB, 1949, 25 LRRM 
1229). 

x of lists held illegal_—But if the union goes to the extent of 
expressly calling the list of primary employers to the attention of a 
neutral company’s employees at their place of work, the boycott ban 
may be held to apply. In one instance a meat packing company was 
placed on an “unfair” list and the union’s agents informed employees 
of the company’s customers of the list and said the meat was not to be 
handled. The NLRB found illegal secondary activity (Amalgamated 


Meat Cutters and Western, Inc., NURB, 1951, 27 LRRM 1389). Fur- 
thermore, listing an employer as “unfair” for doing business with 
an employer involved in a primary dispute with the union violates the 
boycott provision (United. 
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and Wadsworth Building Co., NLRB, 1949, 23 LRRM 1403; enf’d 
CA 10, 1950, 26 LRRM 2480; cert. den. US SupCt, 1951, 28 LRRM 
2132). 

CONSUMER BOYCOTTS 


The prohneiiens in the LMRA secondary boycott. section are not 
applicable to union attempts to “induce or encourage” consumers to 
refrain from buying a certain product or patronizing a struck com- 
pany. The boycott section is limited in its proscriptions to the induc- 
ing or encouraging of strikes by “employees” against neutral em- 
ployers. The U.S. Court of Appeals at New York City has stated that 
this ban “does not extend to * * * solicitation of customers” (VZRB 
v. Service Trade Chauffeurs Teamsters| [Howland Dry Goods 
CA 2, 1951, 28 LRRM 2450). The U.S. Court of Appeals at Philadel- 
phia also applied this rule to picketing of companies selling a struck 
company’s milk. The court found that the picketing “did no more 
than attempt to persuade consumers not to use [the struck com anys] 
products”, The NLRB decision upheld by the court contained a find- 
ing that the union made no appea s to smpler een of the nevtral com- 
ponies and did not picket employee or de entrances 

ilke Co., NLRB, 1953, 31 LRRM 1379; NZRB v. Crowley’s Milk Co., 
CA 3, 1953, 33 LRRM 2110). 

The distinetion between picketing aimed at consumers of the pri- 
mary employer’s goods and that directed at employees of a secondary 
employer was brought out sharply in another case. The union picketed 


| both the front and rear entrances of retail stores selling the products 


of a bakery with which the union had a dispute. 

The front entrances were used solely by customers and the court 
held that the picketing of those entrances did not violate the boycott 
section. But the picketing of the rear entrances, used by the bakery 
drivers and the employees of the retail stores, was held to be a violation 


} of the boycott section. (Capital Service, Inc.v. NLRB, CA 9, 1953, 31 


LRRM 2326; aff'd US SupCt, 1954, 34 LRRM 2139 in decision con- 
fined solely to issue of conflicting state and federal jurisdiction. See 
LRX 547.) 

Note; While holding that the picketing directed at the customers of 
the retail stores was not an unlawful secondary boycott, the court 
nevertheless held that it amounted to restraint and coercion of the 

rimary employer’s employees, as prohibited by another section of the 
aw—Section 8(b)(1)(A). The court reasoned : “Nothing could more 
strongly restrain [the bakery’s—primary employees 
from retaining their nonunion status or coerce them into joining the 
Bakery Union than stopping or making intermittent their employment 
by persuading the public to boycott the products of their work.” 

his interpretation gives a much broader application to Section 
8(b) (1) (A) than decisions by the NLRB. The Board has construed 
the section as aimed at “physical violence and intimidation by unions 
or their representatives, as well as the use by unions of threats of 
economic action against specific individuals m an effort to compel 
them to join” (National Maritime Union, NLRB, 1948, 22 LRRM 
1289). 

When consumers and employees use a common entrance.—The 
status of consumer picketing becomes more uncertain when the public, 
the neutral company’s employees, and the delivery men of other 
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companies use a common entrance. In one case a union picketed 
retail stores that sold the products of a soft-drink bottling company 
where the union had a dispute. The union’s intention of aiming its 
picketing at consumers was indicated by the pickets’ placards askin 
the union’s “friends” not to buy the soft-drink. The pickets patrolled 
entrances used in common by consumers, store employees, and em- 
ployees of other companies engaged in pickup and delivery opera- 
tions. The store employees crossed the picket line but employees 
of certain other companies declined to cross the lines in the course 
of their regular duties. As a result, the NLRB held the picketing 
unlawful under the boycott provision (Brewery and Beverage Drivers, 
Teamsters (AFL) and Washington Coca Cola Bottling Works, 
NLRB, 1953, 33 LRRM 1122). 

Consumer boycott not involving picketing—Not all the LMRA 
consumer boycott cases are limited to the issue of whether the second- 
ary boycott section was violated. The ——- whether a consumer 
boycott is protected concerted activity also has been raised. During 
a strike ~ ee a company the union sent teams of members through- 
out several states to ask members in those areas not to buy the com- 
wt product. Postcards were distributed to these members to 

sent to the company in protest against its labor policies; form let- 
ters to be sent to dealers selling the company’s products also were 
provided. But there was no picketing of the dealers’ stores. The 
company declined to reinstate certain employees for Ba pe | 
in the “unjust and disloyal” campaign. But the NLRB held that 
the activity was protected and that the refusal to reinstate con- 
stituted unlawful discrimination against employee job rights (Sec. 
3 (s) (3)) and illegal interference with union activities (Sec. 8(a) (1)) 
(Hoover Co., NLRB, 1950, 26 LRRM 1365). 

However the U.S. Court of Appeals at Cincinnati said the em- 
ployer is not obliged to pay wages to employees who refuse to dis- 
continue a boycott against the very products the employer is paying 
them to a. An employer, said the court, “is not required to 
finance a boycott against himself” (Hoover Co. v. NLRB, CA 6, 1951, 
28 LRRM 2353). 

Disloyal attack on company’s product—In another consumer boy- 
cott case involving allegations of discriminatory discharges (the 
LMRA boycott provisions were not in issue), the U.S. Supreme Court 
struck a note similar to that of the court in the Hoover case. It de- 
clined to order the reinstatement of employees fired for picketing a 
television station and distributing a leaflet calling the station’s pro- 
grams inferior. This tactic was part of the union’s current campaign 
for better working conditions. However, neither the pickets’ placards 
nor the leaflet identified the union as their sponsor; furthermore no 
indication was given of the existence of a labor dispute. Stressing 
these facts, the Court declined to find protected concerted activity; 
instead it found disloyalty to the company. The employees, said t 
Court, were attacking the very interest they were being paid to con- 
serve and develop. Nothing could be further from the LMRA’s pur- 
pose, the Court concluded, than to require an employer to finance such 
activities (VZRB v. Local Union, International Electrical Workers, 
US. SupCt, 1953, 33 LRRM 2183). 
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SECONDARY EFFECTS OF PRIMARY PICKETING; WHEN SO-CALLED PRIMARY 
PICKETING CAUSES EMPLOYEES OF OTHER COMPANIES TO REFUSE TO CROSS 
PICKET LINE; WHEN PRIMARY EMPLOYER DEALS WITH OTHER NEUTRAL 
UNIONS WHICH ORDER THEIR MEMBERS TO RESPECT PRIMARY PICKET 
LINE 


There are two general phases to the issue of the amount of protection 
given to a alalantiaes icketing when it comes in conflict with the 
LMRA secondary boycott ban. The first involves the situation where 
a union with a dispute with an employer pickets the employer’s 
plan (where no one but company employees work) and thereby causes 
truck drivers or others emplo a by other companies to refuse to cross 
the picket line. The second involves the picketing of a site, for 
example, a building project, where employees of both the primary 
employer (the one with a direct dispute with the picketing union) and 
neutral employers are working. In both instances the picket line 
sometimes will cause employees of the neutral employers to refuse to 
cross the picket line. The resultant question is when does the em- 
ployees’ LMRA right to strike and picket the primary employer pre- 
vail and when does the ban on secondary boycott picketing amie 

In the leading case involving picketing of a site where only em- 
playees of the picketed employer are working, a union in a dispute 
with the management of a rice mill picketed the mill itself; as a re- 
sult of the picketing two employees of a company that bought rice 
from the mill declined to cross the picket line to pick up rice for 
their employer. In holding that the primary picketing constituted no 
violation of boycott section, the U.S. Supreme Court noted that the 
pickets caused “individual” employees of a neutral employer to balk 
at crossing the picket line. The Court said the law bans only the in- 
ducement of a “concerted” conduct by the other company’s employees 
(NLRB vy. International Rice Milling Co. 1951, 28 LRRM wre 

To this extent the Court upheld NLRB’s view on the privileged 
status under the LMRA of primary picket lines. The NLRB has 
recognized that primary picketing is bound to cause some inconveni- 
ences to other companies doing business with the struck companies. 
But the practical effect of calling these incidental by-products “sec- 
ondary boycotts” would be to outlaw primary picket lines, according 
to the NLRB. It concluded that the boycott section “does not outlaw 
any of the primary means which unions traditionally use to press their 
demands on employers” (Oil Workers International and Pure Oil 
Co., NLRB, 1949, 24 LRRM 1239; United Electrical Workers and 
Ryan Construction Co., NLRB 1949, 24 LRRM 1424). 

But what of the situation where the primary employer deals not 
only with the picketing union, but also with several other unions which 
represent company workers at the picketed site but which have no dis- 
pute with the employer? What if these nonpicketing unions direct 
their members not to cross the picket line? In samyeceg, bo pick- 
eting as primary, despite the other unions’ action, the NLRB said 
Congress “was not concerned to protect primary employers against 
presures by disinterested unions, but rather to protect disinterested 
employers against direct pressures by any union.” The employer 
wasn’t disinterested, according to the NLRB, inasmuch as his abor 
relations policy kindled the dispute.” (Local 163, United Assn. of 
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Journeymen of the Industry and Columbia-Southern Chem- 
ical Corp., NURB 1954, 34 LRRM 1624). 


COMMON SITE PROBLEMS; WHEN EMPLOYEES OF BOTH THE PRIMARY EM- 
PLOYER AND OF 80-CALLED NEUTRAL (SECONDARY) EMPLOYERS ARE 
WORKING AT THE SAME SITE ; DISTINCTION BETWEEN LEGAL AND ILLEGAL 
PICKETING AT THESE SO-CALLED COMMON SITES; SECONDARY BOYCOTT 
RULES AS APPLIED IN THE CONSTRUCTION INDUSTRY 


Among the most difficult problems in interpreting the LMRA ban 
on secondary boycott activity are those where a union with a direct 
dispute with employer A pickets a project where employees of em- 
ployer A and also employees of other employers (so-called neutral or 
secondary 8 Se are working. As ex lainnd above, the right of 
a union to picket an employer with which ites a direct dispute is pro- 
tected despite the boycott provision. But the question is more com- 
plex when employees of both the primary and neutral employers are 
wang at the same site. As the courts have recognized, the “relue- 
tance of workers to cross a picket line is notorious. Printing Spe- 
cialties Union, Loc. 388 | Sealright Pacific, Ltd.| v. NLRB, CA 9, 23 
LRRM 2145). For example, a union may picket a construction site 
beeause the unionized general contractor has a subcontractor whose 
employees are not union members. Not infrequently the unionized 
workers will decline to cross the picket line, thereby putting the heat 
on the general contractor to get rid of his nonunion subcontractor. 

Relationship between building contractor and subcontractor under 
LMRA Sec. 8(6) (4).—Picketing of the site where employees of the 
non-unionized subcontractor are working with the unionized employ- 
ees of a general contractor raises the issue of whether the subcontractor 
and the general contractor who gave him the subcontract are “allies” 
or not. If the two are “allies” for ——— of LMRA Sec. 8(b) (4) 
(A), picketing of the project would not be illegal because there would 

no union pressure exerted through the employees of a neutral em- 
ployer; as indicated in § 76 below, an “ally” of another employer in 
a labor dispute isn’t a neutral subject to the protection of Sec. 8(b) (4) 
(A). Inasmuch as the entire purpose of the boycott provisions is to 
protect neutral employers from strike and picketing pressures in dis- 
putes in which they have no direct interest, the presence of a neutral 
employer is indispensable to a violation of the Lepecst ban. In the 
case of building centractors and their subcontractors, the contention 
that they were ordinarily “allies” was rejected by the U.S. Supreme 
Court. The Court also treated a general contractor and his subcon- 
tractor as separate employers for purposes of Sec. 8(b) (4). (VZRB 
v. Denver Bldg. and Const. Trades Council [Gould & Preisner), 1951, 
28LRRM 2108; reversing CA DisCol, 1950, 26 LRRM 2515; also see 
Int'l Bro'hd of Electrical Workers, Loc. 501 v. NLRB, US SupCT, 
1951, 28 LRRM 2115; and Loc. 74, United Bro’hd of Carpenters v. 
NLEB, US SupCt, 1951, 28 LRRM 2131). 

NLRB tests for determining when renee 4 of a common site is 
legal.—W hen is picketing of a site where employees of both the pri- 
mary employer and a neutral employer are working legal under Sec. 
8(b) (4) and when is it illegal? In its Moore Drydock decision, the 
NLRB evolved the following basic (but not necessarily all-inclusive) 
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tests for determining the legal status of picketing at the so-called com- 
mon sites : 

1. Picketing must be limited to times when the primary company’s 
employees are actually present at the common site. 

2. Picketing must ‘s limited “to places reasonably close” to the op- 
erations of the primary employer’s workers. 

3. The pickets must show clearly that their dispute is with the pri- 
mary employer alone. ‘ 

4. The primary employer’s workers must be e in the com- 
pany’s normal business (Sai/ors’ Union of the Pacifte | Moore Drydock 
Co.|, NLRB, 1950, 27 LRRM 1108). 

These tests have been approved in the following court decisions: 
(Piezonki d/b/a Stover Steel Service v. NLRB, CA 4, 1955, 35 LRRM 
2545; NLRB v. Service Trade Chauffeurs [Howland Dry Goods| CA - 
2, 1951, 28 LRRM 2450; VLRB vy. Chauffeurs Teamsters, Loc. 136 
[Hoosier Petroleum Co.], CA 7, 1954, 34 LRRM 2058; VLRB v. Loe. 
55, and Carpenters Dist. Cowneil [Professional and Business Men’s 
Ins. Co.}, CA 10, 1954, 35 LRRM 2310). 

Clear identification of primary employer by pickets’ placards.—A 
number of decisions have underlined the importance of the Moore 
Drydock test of having the pickets’ placards clearly identify the pri- 
mary employer. In one case where picketing at a common site was 
upheld, the court emphasized the picket’s placards which said: “Gen- 
eral Drivers, Local 968, AFL, On Strike havi Otis Massey.” The 

lacards also contained the note: “See our pamphlet.” The pamphlet 
in the form of a handbill distributed by the pickets advised interested 
“syere that the dispute was with Massey alone and that the picket 
ine was directed only at those sites where Massey employees were 
working. In holding that the union had satisfied the four Moore 
Drydock tests, including the one of clearly identifying the primary 
employer as the only one involved in the dispute, the court emphasized 
the union’s measures for making this clear and the absence of any 
other evidence indicating that other attempts were made to persuade 
employees of the neutral employers to cease work (VZAB v. Gen. 
Drivers, Warehousemen and Feel pore, Loc. 968, Teamsters [Otis Mas- 
sey Co.|, CA 5, 1955, 3 LRRM 2541; cert. den. US SupCt, 1955, 37 
LRRM 2142). 

Also see Gen. Teamsters, Loe. 249 [Crump, Inc.], 1955, 36 LRRM 
1012 where the NLRB said there would be no See. 8(b) (4) (A) vio- 
lation in peaceful picketing at a common situs “so long as it [the 
union | makes it clear that its dispute” is with only one of the employ- 
ers whose workers were on the picketed premises. The NLRB added 
that when the union’s picket signs clearly identified the primary 
employer and when the union took no other steps to induce neutral 
companies’ employees to respect the picket line, the union wasn’t 
required by Sec. 8(b) (4) to go further and advise the employees of 
the sivesnid employers and their unions “that the picket line is not 


intended to apply to them.” (See footnote No. 1 in Crump dee’n). 

But the line between satisfactory and inadequate identification of 
the primary employer is perhaps clearer when pointed up by the 
following cases where the picket signs failed to provide sufficient 
identification : 
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lllegal picket signs——An 8(b)(4) violation was found by a USS. 
court in a ease where the general contractor was nonunion, the sub- 
contractors at the same site were unionized, and the picket signs dur- 
- Ing a drive to organize the general contractor’s employees said only 
that the picketing was for organizational purposes. No express 
notice was given that the picketing was directed only at one contractor. 
Also when the unionized workers sought advice from the union on 
what to do about crossing the picket line, they either received no 
advice or such advice as caused them to refrain from working. 


It is to answer * * *— 
said the court— 
to say that the campaign was * * * organizational * * * and that the picket 


signs so indicated. The picketing was done at the premises where the business 
of the subcontractors as well as * * * of the contractors was being carried 
on; and everyone knew that it would affect, not the nonunion employees of the 
general contractors, but the union employees of the subcontractors * * *. As 
the object was to bring pressure on the general contractors by the pressure 
exerted on the subcontractors, through concerted action of their employees— 
8(b) (4) was breached. The court rejected the view that this was 
se protected — picketing (see § 71 above) and that the union- 
ized employees’ refusal to cross the picket line was just the incidental 
result of protected activity. (Ptezonki d/b/a Stober Steel Service v. 
NLRB, CA 4, 1955, 35 LRRM 2545; the CA dec’n reversed NLRB's 
1954 dec’n (Balt. Bldg. Council, 34 LRRM 1258]; in a ruling in the 
same p ing subsequent to the CA 4 dec’n, NLRB concurred with 
the court and decided not to appeal the case to the US SupCt, 1955, 
386 LRRM 1139). For a similar decision on similar facts, see NLRB 
v. Loc. 65 and Carpenters Dist. Council (Professional and Business 
Men's Ins. Oo.\, CA 10, 1954, 35 LRRM 2310 where the general con- 
tractor was non-union and the subcontractors were unionized. The 
court pointed out the picketing signs “were not directed at the primary 
employer alone, but at the project, at which secondary employers were 
also working.” They read : :“Working Conditions on This Job Unfair 
to Carpenters’ District Council” From this the court inferred that 
one purpose of the picketing was to cause the employees of the new 
tral subcontractors to cease work and thereby to bring pressure 
on the general contractor to hire union labor. For a similar decision, 
see VLPB v. Chauffeurs, Teamsters Loc. 135 | Hoosier Petroleum Co.), 
CA 7, 1954,34 LRRM 2058, 


Where picketing union’s other conduct results in a violation even - 


though pickets clearly identify primary employer.—Furthermore, 
even if the pcket signs make tt clear exactly which is the primary 


employer (the one enga in a direct dispute with the union), the. 


picketing may become violative of 8(b) (4) if the pickets indicate b 

their “conduct on the picket line or elsewhere” that the dispute isn 

confined to the primary employer. If this conduct amounts to an 
attempt to enlist the active assistance of employees of neutral com- 
panies, a violation probably will be found. For example, when the 
primary employer is having a new building erected adjacent to his 
present plant or store, a union with a dispute with the primary em- 
ployer may picket his property—both the cirrent installations and 
the immediately adjacent building site—if its picket signs specifically 
designate the primary employer as the one engaged in the dispute. 
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But when the pickets try—apart from their peaceful patrolling—to 
get trucking or other company employees to refuse to make deliveries 
to a neutral contractor at the building site, their actions violate Sec. 
8(b) (4). A violation also occurs when pickets persuade a contractor’s 
employee—by action other than peaceful patrolling with legal picket 
signs—not to enter the building site. These rules would appear to 
apply to a case where a unionized contractor and a non-union sub- 
contractor occupied the same building site or to any other case where 
the primary company shared the same site with a neutral compan 
or companies (General Teamsters, Loc. 249 |Crump, Ine.], NLR 
1955, 36 LRRM 1012). 

The union’s direct requests or threats to neutral employers also may 
serve as a basis for a finding that one object of its picketing is the 
illegal one of enlisting the aid of the employees of the neutral em- 
players. It is true, as pointed out in § 75 below, that a union doesn’t 
violate Sec. 8(b) (4) by going directly to a neutral employer to ask 
him to cease doing business with the primary employer. Neverthe- 
less, the union’s action in so doing (although not an unfair practice 
itself) “may be considered in determining the motives for icketing” 
Accordingly, even though a union’s pickets clearly identify the pri- 
mary employer as the only target of the picketing, the NLRB may 
decide, on the basis of direct union requests to neutra) employers, 
that one object of the picketing is the illegal one of inducing the neu- 
tral employer's workers to respect the picket line vy. Assoc’'d 
Musicians of Greater N.Y ., Loc. 802 |Gotham Broadcasting Corp.|, 
CA 2, 1955, 37 LRRM 2041; cert. den. US Sup Ct, 1956, 38 LRRM 
2211; VLRB v. Denver Bldg. & Const. Trades Council |Grawman 
o.), CA 10, 1952, 29 LRRM 2993). 


OTHER ISSUES INVOLVING PICKETING AT COMMON SITE; WHEN PRIMARY 
EMPLOYER OPERATES AT MORE THAN ONE SITE; UNION’S RIGHT TO PICKET 


AT MORE THAN ONE OF PRIMARY EMPLOYER'S OPERATING SITES ; PICKET- 
ING TRUCKS, ETC, WHILE AT OTHER COMPAN TES’ PREMISES 


This section continues the discussion in § 72 above of the application 
of the LMRA hoycott ban to picketing at a so-called common site 
(situs) where employees of both the primary and of neutral employers 
are working. For example, it may involve the right of a union to 
picket the trucks of a trucking company while those trucks are loading 
or unloading at another company’s premises. In another not un- 
typical situation the employer manufactured ready-mix concrete at 
two plants; the employer’s drivers also delivered the concrete and 
poured it at construction sites. A key issue in such cases may be 
whether a union with a dispute with the employer may picket not onl 
his terminal (in the case of the trucking company) or his plant (in the 
case of the concrete company) but also his operations at the premises 
of other 

The NLRB has taken the position that a union’s picketing of 


premises of secondary employers violates LMRA Sec. 8(b) (4) (A 
when the primary employer has a permanent place of business at whic 
the union could adequately publicize its dispute. In this situation, 
the Board has ruled that a violation occurs even though the picketing 
meets the four tests laid down in the Moore Drydock case for deter- 
mining the legality of common-situs picketing. The Board’s theory 
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is that an unlawful secondary boycott intent is revealed when a union 
pickets the premises of secondary employers where the primary em- 
ployer has a Pampa place of business at which the union could 
publicize the dispute. 

The leading decisions on this rule are the Washington Coca-Cola 
case and the Southwestern case (Brewery and Beverage Drivers 
[Washington Coca-Cola Bottling Works|, NLRB, 1953, 33 LRRM 
1122, enf'd CA DisCol, 1955, 35 LRRM 2576; Local 657, Teamsters, 

Southwestern Motor Transport, Inc.|, NURB, 1956, 37 LRRM 1459). 

imilar holdings are made in the Board’s decision in the Caradine Co. 
case (Loc. 984, Teamsters | Caradine Co.|, 1956, 39 LRRM 1042). This 
rule has been rejected as “too rigid” by two U.S. Courts of Appeal 
On this point, one U.S. court had this to say: Sec. 8(b) (4) (A) 
doesn’t condemn picketing— 
with respect to their own employer merely because it occurs at a place where 
it comes to the attention of and incidentally affects employees of another, even 
where the activity could be carried on at a place where the primary employer 
alone does business. The existence of a common site, of such incidental effect 
{on employees of other employers], and of another place which can be picketed, 
are factors to be considered in determining whether or not the section has been 
violated, but alone are not conclusive. * * * It is not specifically provided [in 
the LMRA] that picketing at a common site, with an incidental effect upon em- 
ployees of a neutral employer, is unlawful in every case where picketing could 
also be conducted against the primary employer at another of its places of 
business. (Sales Drivers, Helpers & Building Const. Drivers, Local 859, Team- 
sters [Campbell Coal Co.) v. NLRB, CA DisCol, 1955, 37 LRRM 2166; reversing 
Campbell Coal dee’n by NLRB, 1955, 36 LRRM 1130; cert. den. US SupCt, 1956, 
38 LRRM 2211). 

The court also said that the NLRB was mistaken in assuming that 
the court’s earlier decision affirming an NLRB ruling in the Wash- 
ington Coca-Cola case supported the rule that picketing of an em- 
ployer’s operations at a common site ‘was forbidden by the boycott 
section so long as the employer had another location in the same 
locality which might be effectively picketed. 

What the NLRB was mistakenly trying to do, said the court, was 
to add a fifth “rigid rule” to the our Moore Drydock tests. In re- 
jecting the NLRB’s conclusion that.the picketing of the common situs 
was il egal under Sec. 8(b) (4), the court cited as authority the case 
‘of NLEAB y. Gen. Drivers, Warehousemen. and Helpers, Loc. 968, 
[Teamsters Otis Massey Co.|, CA 5, 1955, 36 LRRM 2541; cert. den. 

S SupCt, 1955, 37 LRRM 2142. In that case the court, said that 
the proper question was not, as NLRB had assumed, whether the union 
could “adequately publicize” its dispute at the site where only the 
primary employer’s workers were on the job. The question was 
whether an object of the picketing at the common site was to induce 
the neutral employers’ workers to honor the picket line as a means 
of forcing the neutral employers to cease doing business with the pri- 
mary employer. The “adequate publicity” test was dismissed as too 
mechanical and as not sealing the issue of whether there was evi- 
Genre that the union did have an illegal object in it3 common site 
picketing. 

When the Campbell Coal case remanded, the NLRB again found 
an illegal boycott, but it cited additional grounds to support this con- 
clusion. It noted that the union first asked some neutral arr 

ose 


to stop doing business with the struck company and that only 
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employers who refused to give in on this demand were picketed. The 
NLRB also pointed out that the union made no attempt to tell the 
employees of the neutral companies that. the picket line was directed 
only at the struck employer. (33 LRRM 1392). In ruling on this 
new finding, the Court of Appeals said this combination o circum- 
stances was enough to warrant the Board’s finding of a seconda 

boycott violation, (Truck Drivers Local 798 [Campbell Coal Co.) v. 


LRRM 2016. Certiorari denied, U.S. 


ecordingly there stil] may be a conflict between the courts and 
the NLRB on whether common-situs picketing that satisfies the 
Moore Drydock test ? nevertheless violates the LMRA when the 
primary employer has a plant or terminal in the same general area 
which might be effective y picketed. Another situation in which 
picketing at a common site might be barred is when the amount of 
time spent by the primary yr eo workers at the common site is 
so insignificant as to indicate that the union could only be attempting 
to induce action by the secondary employer’s workers rather than 
those of the primary employer. ‘In one dispute involving a radio 
station, 65 employees web full-time at the studios while, on occa- 
sion, no more than three of the employees were required to work at 
a baseball stadium or a boxing arena.’ The union picketed both the 
studio and the stadium and the arena. In upholding an order against 
the picketing at the stadium and the arena (where employees of other 
companies also worked), a U.S. court noted, among other things, 


arena also worked at the studios and hence were reachable by the 
at the studios. (VLRB v. Assoc’ Musicians of Greater N.Y 
00. 802, | Gotham Corp.], CA 2 1955, 37 LRRM 2041 ; 


RRM 1370; cert. den. US SupCt, 38 
LRRM 2211; see also Seafarers’ Union [Salt Dome Production Co.}, 


oaded and unloaded at’ the premises of other em 
Bro’hd of Teamsters [Schultz Refrigerated Service], 1949, 25 LRRM 
1122. For a decision holding that similar picketing violated Sec. 


and other ambulatory sites. 

Truck Trailing Without Picketing —The trailing of an “unfair” 
company’s trucks by unplacarded cars in an effort to determine the 
identity of the company's customers is not a violation of the boycott 
section. Furthermore union a peals recA to the “unfair” com- 
pany’s customers calling for a halt to their business dealings aren’t 
In conflict with the boycott section when the appeal is made directly to 
the companies themselves and not to their employees (Lumber and 


+ For other ways in which a union can violate Sec. 8(b) (4) (A) even though it satisfies 
the Moore Drydock tests, see above. 


| 
SupCt, 1958, 41 LRRM 9x9 
it 
t 
e 
| Truck-trailing cases.—For an N LRB decision upholding a union’s 
icketing of a primar 
trucks weren’t at the neutral company’s premises, 
see /nt’l Bro’hd of Teamsters, Loc. 807 [Sterling Beverages, Ine.}, 
NLRB, 1950, 26 LRRM 1213. The Moore Drydock case cited above 
happened to deal with a ship which was picketed at another company’s 
dock but the tests laid down j at 
| 
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Sawmill Workers, United Brotherhood of Carpenters and Building 
Trades Council of Orange County [Santa Ana Lumber Co.|, NLRB, 
1949, 25 LRRM 1229). 


SECONDARY PICKETING AT RAILROAD COMPANY OR OTHER COMPANY NOT 
CLASSED AS AN EMPLOYER UNDER LMRA; BOYCOTTS INVOLVING FARM OR 
OTHER WORKERS NOT CLASSED AS EMPLOYEES UNDER LMRA 


Railroads and airlines covered by the Railway Labor Act, Federal 
Reserve Banks, wholly owned government corporations, establishments 
owned and operated by a state, county, or city, and non-profit hospitals 
are specifically excluded by LMRA Sec, 2(2) from the EMRA's efini- 
tion of an “employer.” Furthermore, workers employed by these 
excluded Fompenies or institutions are not “employees” as that term 
is defined in LMRA Sec. 2(3). Also excluded from the category of 
covered employees are workers “employed in agriculture,” domestic 
servants, and independent contractors. But what, for example, if a 
railroad’s premises are picketed during a dispute between a trucking 
company covered by the LMRA and a union representing trucking 
company employees! Is the picketing of the railroad covered by the 
LMRA boycott provisions or is it beyond the 
diction because the railroad is not an employer under the LMRA ? 

Piggy-back case——In such a case the Supreme Court held that the 
picketed railroad is “entitled to Board protection” under Sec. 8(b) (4) 
so long as the labor dispute is “unrelated” to the railroad’s “em- 
ployer-employee relations.” The Court pointed out that Sec, 102.9 
of the RA rules. and regulations authorize any “person” to file 
unfair practice charges. The court also noted that railroads are not 
excluded from the broad LMRA Sec, 2(1) definition of a “person.” 

In this instance the railroad was picketed by a truck driver’s union 
in an effort to bring pressure on a trucking company to stop ship- 
ping its loaded trailers by rail. As a rn truck drivers bringin 
company trailers to the railroad to be loaded on flat cars refuse 
to cross the picket line. The union dispute with the trucking com- 
*pany was based on the fact that the so-called piggy-back shipments 
were limiting the amount of work available for truck drivers rep- 
resented by the union. The Court found the railroad entitled to 
file charges under Sec. 8(b) (4) inasmuch as the picketing was “un- 
related” to the railroad’s employer-employee relations. The Court, 
however, made no finding as to an actual LMRA violation, It merely 
said that the fact that the railroad was not an employer under the 
LMRA didn’t foreclose it from obtaining relief if the NLRB were 
to find a violation of Sec. (b) (4 25, Int'l Brohd of Team- 
sters v. N.Y., New Haven & Hartford R.R., 1956, 37 LRRM 2271). 
In a similar ruling another U.S. court found an 8(b) (4) violation 

where a union picketed the railroad sidings that ran into a rice mill- 

ing company’s premises. The took place a dispute 

over representation between the picketing union and the milling 


compet, Although the railroad wasn’t an employer under the 
LMRA, the court held the picketing unlawful (/nt’l Rice Milling Co. 
v. NLRB, CA 5, 1950, 26 LRRM 2295; reversing 1949 NLRB de- 
cision reported at 24 LRRM 1254): In a subsequent ruling, CA 5 
reaffirmed its view that secondary boycott pressure through em- 
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Loe of a railroad violates the LMRA (W. 7. Smith Lumber Co, 
v. VERB, CA 5, 1957, 40 LRRM 2276). 

The NLRB has expressed disagreement with the CA 5 decision in 
the Rice Milling case and also stated that it does not interpret the 
Supreme Court’s decision in the railroad picketing case as holding 
that a railroad is an “employer” for the purpose of the LMRA sec- 
ondary boycott provisions. The Board’s view is that there can be 
no violation of the boycott provision if the so-called neutral employer 
in a boycott case is a railroad or other company not covered by the 
LMRA definition of “employer.” But when a railroad, for example, 
is the so-called primary employer, the one with the direct dispute 
with the union, and pressure is brought to bear on the railroad 
through employees of a neutral employer covered by the Act, the 
railroad is entitled to protection. 

In other words, the neutral company, the So whose cre 
are asked to strike, must be an “empha er” as defined in the A. 
Thus, the NLRB found no secondary boycott violation in a union’s 
attempt to induce the employees of a municipality (not classified 
as an employer under the LMRA) to refuse to handle goods manu- 
factured by the employer with which the union had a direct dispute 
(Loc. 833, UAW |Paper Makers Importing Co., and Kohler Co.]| 
1956, 388 LRRM 1228; 7’eamsters Union [U & Me Transfer|, NLRB, 
1957,41 LRRM 1196). 

But the NLRB held that Sec. 8(b) (4) was violated when a union 
picketed a construction project at a county airport with the object of 
tS) inducing the employees of neutral employers to refuse to work, 

2) thereby forcing those employers to stop doing business with the 
county, and (3) an the county to cease doing business with a 
nonunion contractor. The Board reasoned that a political subdivi- 
sion, although excluded from the Act’s definition of “employer”, is 
a “person” entitled to protection under the provision in Sec. 8(b) (4) 
making it an unfair practice for a union to induce the employees of 
“any employer” to refuse to work, where an object is forcing any 
employer or other “person” to cease doing business with any other 
“person” (Loc. Union 313, Int'l Bro’hd of Electrical Workers | Peter 
D. Furness dba Peter D. Furness Electric Co.\, NLRB, 1957, 39 
LRRM 1250, affirmed, CA 3, 1958, 41 LRRM 2834). To this extent, 
the decision reversed prior NLRB decisions holding that Sec. 8(b) (4) 
wasn’t applicable to secondary emir at a public school construc- 
tion project (/nt’l Br’hd of Electrical Workers [Al J. Schneider, 
Inc.|, 1949, 25 LRRM 1077) and a project of the U.S. Army Engi- 
neers (/nt’l Bro’hd of Electrical Workers |Sprys Elec. Co.\, 1953, 
32 LRRM 1220). 

However, if the union charged with By boycott action is trying 
to induce the employees of a political subdivision to strike or picket. 
Sec. 8(b) (4) is not applicable. In such an instance, the employees 
whom the union is attempting to induce to strike or picket must be the 
employees of “an employer” under the LMRA. Therefore, an attempt 
to induce employees of a political subdivision wouldn’t be covered by 
the boycott provision. 

Boycott involving farm workers.—During a strike to organize a 
group of farm workers, the NLRB held that the secondary boycott 
provisions didn’t apply to the picketing of a company engaged in 
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——— The NLRB pointed out that the farm workers were not 
between the employer and his farm workers, it’s conceivable that the 
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assed as employees by the LMRA. Inasmuch as there was a dispute 


rinciple of Supreme Court’s railroad picketing case isn’t applicable 


heist DiGiorgio Wine Co., NLRB, 1949, 25 LRRM 1223; affm’d Di- 


Giorgio Fruit Co. v. NLRB, CA DisCol, 1951, 28 LRRM 2195; cert. 
den. US SupCt, 1951, 29 LRRM 2022). 


DIRECT INDUCEMENT OF NEUTRAL EMPLOYER INSTEAD OF HIS EMPLOYEES 


Since the boycott ban is directed against “inducement and encour- 
agement” of the employees of the secondary employer, it is not violated 
by direct attempts to induce the neutral employer to stop doing busi- 
ness with another company. Thus, a threat made directly to a neutral 
employer or his agents that he will be picketed or subjected to a strike 
unless he ceases doing business with the primary employer is not barred 
by the secondary boycott section (/nternational Brotherhood of Elee- 
trical Workers (Samuel Langer), NLRB, 1949, 23 LRM 1661). B 
the same token attempting to induce a secondary boycott throug 
supervisors instead of rank-and-file employees constitutes no viola- 
tion (International Brotherhood of Teamsters and H. V. Rabouin, 
d/b/a Conway's Express, NLRB, 1949, 25 LRRM 1202; affirmed by 
one Rabown, d/b/a Conway’s Express v. NLRB, 1952, 29 LRRM 

17, 


stipulating that he wouldn’t do business with subcontractors who 
re to match the terms of the general contractor’s contract with 
the union. Such a demand on the neutral general contractor with 
whom the union had no direct dispute was held lawful when presented 
directly to the contractor. But when the union picketed the general 
contractor for such a clause, thereby trying to induce the contractor’s 
employees to strike, Sec. 8(b) (4)(A) was held to be violated (Loc. 
47, Bro’hd Teamsters [7 eras Industries], NLRB, 1955, 36 
LRRM 1117). 


THE ALLY EMPLOYER V. NEUTRAL EMPLOYER ISSUE: PICKETING AN EM- 
PLOYER WHO IS DOING WORK FOR A STRUCK COMPANY; THE STATUS 
OF A STRUCK COMPANY'S SUBCONTRACTORS 


Referring to LMRA Sec. 8(b) (4)’s restrictions on picketing of 
secondary (neutral) employers, Sen. Taft said that they weren’t in- 
tended to protect an employer who “is cooperating with a primar 
[struck] employer and * * * doing the work which he [the struc 
employer] is unable to do because of the strike.” A U.S. court quoted 
Taft’s comment in a decision holding that an employer isn’t pro- 
tected against picketing by Sec. 8(b) (4)— 
when he knowingly does work which would otherwise be done by the striking 
employees of the primary employer and where this work is paid for by the pri- 
mary employer pursuant to an arrangement devised and originated by him 
to enable him to meet his contractual obligations. 

In this instance a union struck Royal Typewriter Company. To 
fulfill its contracts calling for repair work on typewriters purchased 
by its customers, Royal sug, that its customers phone any inde- 


In one case a union asked a general contractor for a contract clause | 
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pendent repair company listed in the phone book; have the repairs 
made, and send Royal a receipted invoice so that Royal might pay 
for any reasonable expenses. The striking union subsequently 

icketed several independent repair companies doing work on this 

asis for Royal’s customers. In finding that the ss didn’t 
violate Sec. 8(b) (4) (A), the court emphasized (1) that the picketed 
companies were “knowingly” doing the struck work and (2) that 
Royal was paying (directly or indirectly) for this work. e inde- 
pendent companies were held to be Royal’s allies rather than neu- 
trals eligible for Sec. 8(b)(4)(A)’s protection. (NZRB vy. Busi- 
ness Machine Loc. 459, Intl. Union of Elect’l Workers [Moyal T ype- 
writer Co.|, CA 2, 1955, 37 LRRM 2219; reversing 1955 NLRB de- 
cision at 35 LRRM 1474 on this point; cert. den. US SupCt, 1956, 
38 LRRM 2211). 

No direct arrangement between struck company and its ally.—The 
court added that the picketing of the independent repair companies 
was lawful even though Royal made no “direct arrangement” with 
the independent companies for performing the struck work. The 
court indicated that the independent companies were still Royal’s 
allies even though Royal’s customers—rather than Royal—made the 
direct arrangements to have the independents handle the struck work. 
The absence of a subcontract or other direct arrangement between 
ae and the independents wasn’t controlling on this issue, the court 

eld. 

When struck employer doesn’t pay for work done by secondary 
company.—But what if Royal’s customers not only made the direct 
arangements for the performance of the struck work by the inde- 
pendent companies but also bore the entire expense of having the work 
done by the independent companies during the strike? Although the 
court didn’t rule explicitly on this question, it would appear that 
picketing of the independent companies might be illegal. 

Where struck work is handled through a subcontract—In the 
Royal case the court affirmed a prior decision holding that in some 4 
instances an employer doing struck work for a struck employer under 
a subcontract was “not an innocent bystander, nor a neutral” under 
Sec. 8(b) (4). The court emphasized that the amount of work per- 
formed by the secondary employer for the struck company in this 
instance increased after the strike began ; for example, jobs in progress 
were transferred to the secondary employer after the strike began. 
The subcontractor was held to be an wally” of the struck company ; the 
court said it wasn’t “doing business” with the struck company with- 
in the meaning of Sec, 8(a)(4)(A). Doude v. Metrop'l’n Fed’n of 
Architects, Local 231, United Office & Prof'l Workers {Project Eng’g 
(o., and Ebasco Services|, US DCSNY, 1943, 21 LRRM 2256). 

Where subcontractor does no strikebreaking work.—But this rule 
doesn’t apply where Employer B, a regular subcontractor of Em- 
ployer A, simply tries to maintain its normal relationship with 
Employer A during a strike against Employer A. In this instance, 
Employer A gave Employer B no work that Employer A would have 
done if there were no strike. The NLRB ruled that the work per- 
formed by Employer B during the strike was not comparable to the 
work that Employer A would have done if it hired strikebreakers to 
keep production going during the strike. By inducing Employer B’s 
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workers to refuse to handle Employer A’s work during the strike, 
the striking union violated the LMRA boycott provision (Metal Pol- 
ishers, Buffers, Platers and Helpers and Climax Machinery Co., 
NLRB, 1949, 25 LRRM 1052). 

Apparently adopting the doctrine of the Royal Typewriter case, 
the NLRB has held that an employer who knowingly takes on struck 
work from another employer forfeits his LMRA protection inst 
secondary-boycott pressures. He is not an innocent neutral, the 
Board held, but an ally of the struck employer (Die Sinkers Union 
[General Metals Corp.|, NLRB, 1956, 42 LRRM 1145). 


WHEN THERE’S NO DISPUTE WITH PRIMARY EMPLOYER 


The ban against inducement of secondary boycotts may apply even 
though the union has no direct dispute with the primary employer. 
In a case where employees refused to handle another company’s prod- 
ucts because the products bore no union label, the employees’ union 
had no actual dispute with the company that produced those products. 
It had raised no protest about the primary company’s working condi-, 
tions and had indicated no interest whatsoever in representing the 
company’s employees. Nonetheless the refusal of the second com- 
pany’s workers to handle the primary company’s products was held 
to violate the LMRA boycott provision ( Washington-Oregon Shingle 
Weavers Council and Sound Shingle Co:, NLRB, 1952, 31 LRRM 
1202; NLRB v. Washington-Oregon Shingle Weavers Council, CA 9, 
1954, 33 LRRM 2656). 


COMMON CARRIERS’ SPECIAL OBLIGATIONS IN BOYCOTT CASES 


Under the common law, common carriers have an obligation to 
accept and transport shipments from a struck company. e Inter- 
state Commerce Act also requires carriers to provide service on “rea- 
sonable request.” (Title 49 U.S. Code; Secs. 10(1) and (4) apply to 
railroads and Sec. 316(b) to motor carriers) . 

TCC Ruling. —The Interstate Commerce Commission has ruled that 
a common carrier may not bargain away its duty to provide service to 
the public by agreeing to a hot-cargo clause in a union contract. The 
Commission decided that a group of motor freight carriers failed to 
carry out their statutory obligation when they refused to interline 
freight of another carrier which had been placed on the unfair list by 
the Teamsters Union. 

The Commission decided, however, that it did not have to pass upon 
the issue whether a carrier’s failure to discharge its duty might be 
excused by such occurrences as strikes, riots and disturbances attended 
by violence and danger to carrier equipment. (Galveston Truck Line 

‘orp. ADA Motor Lines, ICC, 1957, 41 LRR 139). 

TMRA Boycott Ban—The U.S. Supreme Court has rejected the 
theory that hot-cargo clauses are invalid under the LMRA if entered 
‘into by a common carrier. The fact that the carrier might be violat- 
ing his obligations under the Interstate Commerce Act by making such 
an agreement doesn’t mean that the contract is invalid under the 
LMRA, the Court held. 

The Interstate Commerce Act and the LMRA are separate statutes, 
the Court pointed out, and it is not for NLRB to decide whether 4 
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carrier has discharged his obligations under the Interstate Commerce 
Act. Its sole concern is whether the union has engaged in conduct 
amounting to an unlawful secondary boycott under the LMRA (Local 
1976, Carpenters v. NLRB [Sand Door & Plywood Co.], US SupCt, 
1958, 42 LRRM 2243). 

Damage Actions.—Shippers whose goods have not been handled by 
carriers sometimes have gone to the courts to collect damages. Ina 
leading case decided in 1953, a federal court awarded damages in a 
suit brought by a struck mail order house and retail store against 
railroads and trucking companies which failed to provide service 
during the strike. 

In assessing the damages, the court said that the carriers’ liability 
for failure to provide nondiscriminatory service was not eliminated 
by (1) clause in their union contracts under which employees were 
not obliged to handle “struck goods” or to cross picket lines, (2) exist- 
ence of violence on the picket line, or (3) a finding by the NLRB that 
the strike was caused the unfair labor practices of the shipper 

Montgomery Ward & Co. v. Northern Pacific Terminal Co., USDC 

re., 1953, 32 LRRM 2366; suppl’l dec’n, 1954, 34 LRRM 2874). 

The broad obligation im on the common carrier by this case 
was qualified to a degree, however, by a 1954 decision of a U.S. court 
of appeals. A carrier, the court said, has the right responsibility to 
evaluate a struck shipper’s request for service “on all its elements,” 
including that of possible danger to the carrier’s employees and their 
families. If the risk is too great the carrier presumably isn’t bound to 
provide the requested service. (M/inneapolis & St. Louis Ry. v. Pacific 
Gamble Robinson Company, CA 8, 1954, 34 LRRM 2739). 

In another ruling a court threw out a suit charging that motor car- 
riers and a union representing their employees conspired illegally by 
signing “hot goods” contracts freeing the employees from the duty to 
cross picket lines. In failing to find a conspiracy, the court said the 
carriers had much to lose and nothing to gain from their employees’ 
failure to cross picket lines (Meier & Pohlmann Furniture Co. v. Gib- 
bons, USDC EMo, 1953, 32 LRRM 2732). Also see Meier & Pohl- 
mann Furniture Co. v. Gibbons, USDC EMo., 1955, 35 LRRM 2627. 

State court injunctions —The common law doctrine that common 
carriers must provide service to the public without discrimination is 
set forth in 9 Am. Jur., Carriers, Sec. 286, pp. 607-608, and in 13 
C.J.S., Carriers, Sec. 27, pp. 61-62. In one case the highest court of 
Kentucky held that the carriers’ common law obligations, plus those 
under Kentucky’s statutory and constitutional law, ras employees 
of a common carrier to cross a striking union’s picket line even though 
the carrier’s employees were members of the striking union (General 
Drivers, Warehousemen, and Helpers, Loc. 89, v¥. Am. Tobacco Co., 
Ky CtApp. 1953, 32 LRRM 2259). For other decisions supportin 
this rule, see Northwestern Pac. R.R. Co. v. Lumber & Sawmill 
Workers, Calif. SupCt, 1948, 21 LRRM 2389; Burlington Transporta- 
tion Co. v. Hathaway, Iowa SupCt, 1943, 13 LRRM 706. See also 
LR-CDI 80.03, 80.40. 

Conflict with LMRA.—In reviewing the Am. Tobacco case, the 
U.S, Supreme Court held in effect that the issue of employees’ rights 
to refuse to cross picket lines was regulated by the LMRA unfair prac- 
tice sections (for the LMRA rules on this, see STRIKES, et al., § 56). 
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Without invalidating the doctrine under which the state court order 
was issued, the Court in effect sharply limited the doctrine’s practical 
reach by indicating that the issue was within the NLRB’s exclusive 
power and therefore was closed to the states when interstate com- 
merce was affected (Gen. Drivers, Warehousemen & Helpers Loe. 
39 v. Am. Tobacco Co., 1955, 35 LRRM 2709). 


INJUNCTIONS AND DAMAGE SUITS (IN FEDERAL AND STATE COURTS) IN 
BOYCOTT CASES 


LMRA Sec. 10(1) requires the NLRB General Counsel to seek an 
injunction forthwith whenever it apyears that meritorious unfair prac- 
tice charges alleging a violation of the secondary boycott section (Sec. 
8(b)(4)) have been filed. In such a situation the General Counsel 

no choice but to seek an injunction. But private parties may not 
seek similar ppumesnens (Amazon Cotton Mills v. Textile Workers, 
CA 4, 1948, 21 LRRM 2605). 

Damage suits under LMRA.—(LRCDI 82.84) Under LMRA Sec. 
303 a union may be sued for damages by a private party in a U.S. 
District Court for engaging in secondary boycott activity as defined 
in the unfair labor practice section on secondary boycotts (Sec. 
8(b)(4)). This does not mean that the filing of a damage suit must 
await a final NLRB order stating that Sec. 8(b) (4) was violated. A 
Sec. 303 suit. may be brought regardless of whether unfair practice 
charges are filed with the NLRB; or, if unfair practice charges are 
filed, a damage suit may be brought at the same time. The two pro- 
cedures are independent of one another. (/nternational Longshore- 
men’s and Ware emen’s Union v. Juneau Spruce Corp., U.S. Sup 
Ct, 1952, 29 LRRM 2249). 

ven though the usual federal court requirement that an amount 
of at least $3,000 must be in controversy is not satisfied, Sec. 303 dam- 
age suits may be instituted. Sec. 303 provides no express exception 
for the allied requirement that the federal courts will not take such a 
case unless the parties are residents of different states but the view 
that no “diversity of citizenship” need be shown in these suits gen- 
erally has been upheld. (United Brick & Clay Workers v. Deena Art- 
ware, Inc., CA 6, 1952, 30 LRRM 2485; Schatte v. International Al- 
liance of Stage Theatrical Employees, CA 9, 1950, 26 LRRM 2136; 
cert. denied U.S. Sup Ct, 1950, 26 LRRM 2611; Direct Transit Lines 
v. Local Union, Teamsters (AFL), USDC WMich 1952, 29 LRRM 
2492), 

Who may sue—Kither primary of ert wom ers may sue 
for damages under Sec. 303 (United Brick & Clay Workers v. Deena, 
Artware, CA 6, 1952, 30 LRRM 2485), 

State Court actions.—For state court injunctions in boycott cases 
and for state laws dealing with secondary boycotts, see § 60 above. 

For state court rulings in damage suits involving union secondary 
boycotts, see Padden v. Local 90. Association of Plumbers, Pa 
SuperCt, 1951, 29 LRRM 2077; Building Trades Coumeil of Reno v. 
Thompson, Nev SupCt, 1951, 28. LRRM 2505; Drivers Local Union 
No. 13, International Brotherhood of Teamsters v. Buckingham 
Transportation Co., Colo SupCt, 1941,9 LRRM 715). 
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18. BOYCOTTS 


{Bureau of National Affairs. Labor Policy and Practice. Labor Relations. 
LR 65: 701-4): S21] 


‘POLICY GUIDE 


A favorite tactic of many unions, in order to enforce demands 
on an employer, is to appeal to union members, to the employ- 
er’s customers or suppliers, or tu the general public to boyestt or 
refuse to handle the employer’s products. In large measure, 
activity of this kind ts eutlawed by the Labor Law’s ban on 
“secondary boyrotts.”” 


Whenever it appears to NLRB that an illegal boycott is going 
on, the Board has to apply to the appropriate federal district 
court for an injunction to put a stop te the boycett. The Board 
is supposed to give top priority te such caser. (See p. 657151) 
The Labour Law also says that anyone who's injured by an 
illegal bovcott may sue for dainages in federal! court. 


The distinetion between leva! and itlegal boycotts is a tough 
one to make. 


POINTERS 


Whether a Leveott is iegal usually depends on whether the 
union has induced or encouraged “employees im the course 
of their employment” to refuse to work on a company’s goods 
in erder to make one jirm stop doing business with anether. 


> Sometimes a boycott. is accompanied by picketing: some- 
times it isn’t) Whether this element is present is immaterial 
u~ far aa the legality of the activity is concerned. 


> The fact that primary picketing may have secondary effects 
doesn’t make it iMega!. By the same token, a union can’t get 
away with a secundary beycott merely because happens to 
have grievances against the sceondary employer. 


> Boycott appeals to management representatives, or to the 
general public, generally sren't forbidden by the Labor Law. 


> A union's refusa! to furnish workers to a company listed as 
“unfair” ordinarily isn’t a violation of the law, since the 
workers uren’t “employees.” 


© It's usuaily not illegs! for a union to maintain a list of “fair” 
or “unfair” employers, But listing an employer as “unfair” 
because he does business with another company is illegal. 
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* An appeal to the public to boyeett a company’s product is 
not protected activity, in NLRRB’s opinion, if it is based on 
disparagement of the products. 


When Is a Boycott Illegal? 

The Labor Law states that it is il- 
legal for a union-— 

To engage in. or to induce or encour- 
age the employees of any employer to 
engave in, a strike or a concerted refusal 
in the course of their employment to use, 
manufacture, process, transport, or other- 
wise handle or work on any goods, ar- 
ticles, materials, or commodities or to per- 
form any services, where an object there- 
of is... forcing or requiring ... any 
employer or other person to cease using, 
selling, handling, transporting, or other- 
wise dealing in the products of any other 
producer, proc®sser, or manufacturer, or 
to ceuse doing business with any other 
person. 

Thus, not all boyeotts are outlawed. 
Put shortiy, the law for :is union ef- 
forts to induce emplovee. of ncutral 
employer to cease work In order to 
brine pressure On some other em- 
ployer. 


Secondary Recognition Strikes 

It ts itlegal under the Labor Law for 
a union to strike a company, or to 
induce the company’s employees to 
strike, for the purpose of forcing an- 
other company to recognize an un- 
certified union. Generally called a 
secondary recognition strike. such 
action is practically the same as a 
secondary boyeott as for as ils effect 
on the secondary employer is con- 
cerned, 


EXAMPLE: After losing a represen- 
tation election among Company A's 
employees, a union continued to pick - 
et the company. It also, on one oc- 
easion, induced the employees of 
Company B to refuse to work while 
an employee of Company A was on 
Company B's premises. 


NLRB decided that the union's pur- 
pose in inducing the refusal to work 
on the part of Company B’s employ- 


ees was to obtain recognition from. 


Company A. Accordingly, it held that 
the union had violated the Labor 


APPLICATION OF POLICY 


Law's ban on secondary recognition 
strikes. (Operating Engineers and 
Crook Co., 115 NLRB No. 9 (1956), 37 
1229) 


Picketing for Subcontractor Clause 

Picketing to force an employer to 
agree to a clause requiring a specified 
subcontractor to adopt terms of the 
union's contract with the employer 
violates the Labor Law's boycott ban, 
according to NLRB. 

In such a case, the Board has said, 
there fs no real dispute between the 
primary employer and the union; the 
purpose of the picketing is to force 
the subcontractor to abide by the 
contraet terms accepted by the em- 
ployer. This ts picketing one employer 
to bring pressure on another—-a vio- 
lation of the Labor Law’s secondary 
bovcutt section. 

NLRB added, however, that a mere 
demand for such a clause, not backed 
up by picketing, !s not illegal, ‘Team- 
sters Union and Texas Industries, 112 
NLRB No. 111 (1958), 36 LRRM 1117) 

The U.S. Court of Appeals ai New 
Orleans agreed with the Board on 
both points, (NLRB v. Local 47, Team- 
sters--CA 5 (1956), 38 LRRM 2224) 


NOTE. Neither the Board nor the 
court ruled on the question of 
whether the law bars picketing for 
a clause designed to reguinte sub- 
sequent dealings with subcontractors 
in general. The onty issue in this 
ease was the legality of picketing 
for a Clause app'ying to an identified 
and preseutiy employed subcontrac- 
tor. 


Distinetion Between Primary & See- 

ondary Picketing 

The distinction between primary 
and secondary picketing, in the opin- 
ion of one federal district court, does 
not depend on whether the union, by 
picketing, is helping the economic tn- 
terests of its members. The fact that 
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earnings of union members are di- 
rectly affected by the policy of the 
company being picketed does not 
legalize the picketing, the court has 
ruled, if one of its purposes is to stop 
the eompany from doing business 
with other companies. 

Such secondary boycott picketing 
is outlawed by the Federal Labor Law, 
the court said. 


EXAMPLE: An AFL union had a 
contract with an association of dea!- 
ers that Installed and serviced ciga- 
rette machines in the New York and 
New Jersey area. Another dealer, 
however, who did not belong to this 
association, and whose machines were 
serviced by employees belonging to « 
ClO union, began to make inroads 
among the taverns furnished by the 
association. This meant a low © 
revenue to members of the AFL union. 

As a result, taverns and cther stores 
that agreed to instal! machines serv- 
iced by the dealer employing CIO men 
were picketed by the AFL unior 
Charges were filed against t'e union, 
and NLRB went to the U S District 
Court for Southerm New York for a 
preliminary injunction, to stop the 
picketing while the charges were be- 
ing processed. 

The union argued that its picketing 
was primary-—and hence leqal—be- 
cause the economic interests of its 
members were directiy affected by 
the action of the tavern owners in 
installing machines not serviced by 
AFL men. Also, the union argued that 
the tavern owa@ers had viu.ated con- 
tracts with members of the associa- 
tion whose employees were APL men. 

The court ruled, though, that the 
purpose of the strike was to influence 
the tavern owners to stop doing bus!- 
ness with the dealer who dkin't em- 
ploy AFL men. ‘This purpose was car- 
ried through by the picketing, which 
had the effect of making it ditiicult 
for the owners to get supplies. 

The fact that this secondary boy- 
cott was carriéd on for an economic 
objective did not make {t legal. the 
court held. And the contracts refer- 
red to by the union were between the 
tavern owners and the association; 
they were not agreements to whieh 
the union was a party. The injunction 
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was issued. (Douds v. Confectionery 
Union—-USDC SNY (1949), 2 LRRM 


2120) 


Primary Picketing with Secondary 

Effects 

If a union is carrying on a primary 
strike ayainst a company with which 
it has a dispute, the faet that an 
effect of the strike is to keep other 
companies from doing business with It 
will not automatically turn ft into an 
illegal secondary boycott 

NLRB says that when a primary 
Picket ine is thrown around the plant 
of a company, there will paturally be 
~uine inconvenience to other cam- 
panies doing business with the struck 
empany. But to rule that this alt- 
uation @inounis to a “secondary boy- 
cuti’ -would outlew every. effective 
That was not the purpose of 
the Labor Law, NLRB figures. 

This view has been upheld by the 
S Supreme Court. 


PX AMPLE Two oll companies 
ucreed to use jointly certain dock fa- 
cilities for loading oll, although one 
company supplied the dock employees 
and had eomplete responsibility for 


‘ifs maintenance When « é@trike wae 


called at this company, however, the 
other company wanted to continue 
loading and shipping ite ofl. 

As @ result, the two companies 
agreed that the nonastruck company 
should man the dock facilities, tn- 
stead of as was usual, the one against 
the atrike had been catied. 
However, when the employees of the 
nonstruck company had to cross the 
picket tine set up around the dock, 
they refused to do so. The noustruek 
company then filed charges againat 
the unlon—which represented em- 
plovees of both companties--on the 
ground that it was carrying on am li- 
iegai secondary boycott against the 
nonstruc’ company. in the view of the 
company, the pickets had refused to 
let the monatruck company’s employ- 
ees take over the dock facilities far tha 
purpose of stopping the nonstruek 
campany from dolng business with 
te one on strike. 

NLRB coulctn't see K this way. The 
union wes taking primary action 
agatam the company whieh ardinar- 
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ily operated the dock. The pickets 
were posted sround this company’s 
premises. Mere fact that the other 
company’s employees wouldn't cross 
the picket line didn’t turn it into 
the kind of secondary action whith 
the Labor Law is aimed at, the Board 
seid, quoting Sen. Taft to the effect 
that the law was designed to ban sec- 
ondary beycotts which iniure the 
business of a third person wholly un- 
concerned with the dispute. 


Fact that the strike might cause 
some tnconvenience to other com- 
pantes who ordinarily do business 
with the struck company is invi- 
dental, so far as the law is coneerned. 
The Board said picketing is neces- 
sarily desigred to induce third per- 
sons to stop doing business with the 
picketed company. But this doesn’t 
make tt tlegal, if it’s primery an? cen- 
fined, as it was in this case, to 
the premises of the compuny where 
the unlon was on strike. Oi Work- 
ers and Pure Oi! Co, 84 NLRB No. 34 
11949), 24 LRRM 1239) 


EXAMPLE: A union threw a picket 
line around a rice mii in an attempt 
to secure recognition fram the com- 
pany. None of the colnpany's employ- 
ees took part in the picketing. When 
a truck from one of the miil’s cus- 
tomers approached the mill to pick up 
some. orders, the pickets stopped the 
truck, even throwing a few rocks at 
the truck and the men in It, who were 
employees of the customer, and not 
involved in the dispute. 


The question which NLRB had to 
atiswer was whether by stopping the 
truck the union had thus “induced 
and encouraged” concerted activity on 
the part of the employees of the 
neutral customer in violation of the 
secondary boycott provisions of the 
Labor Law. The Board ruied that 
the wunion’s activity was not iilegal, 
and its interpretation of the iaw was 
upheld by the US. Supreme Court. 
The Court pointed out that the union 
had not taken any action away from 
the picket line to induce concert- 
ed activity on the part of employees 
of neutral companies to boycott the 
company being picketed. Instead, the 
pisheting was directed at the mill em- 
Playees, and their employer, “in a 


manner traditional in labor disputes.” 
Turning back employees of other 
companies who approach the picket 
line was not, in the Court’s opinion, 
aimed at concerted as distinguished 
from individual conduct by such em- 
movees. (NLRB vy. International Rice 
Milling Co.—US SupCt No. 313 (1951), 
28 LRRM 2105) 


NOTE: The Court did not, In this 
case, go into the question of picket- 
line vielence, since the complaint 
in the case was not based on the 
vicience, but on the secondary boy- 
cott features of the union’s action. 


Where Plant Closed Temporarily 


Piexeting at primary employer's 
piace af business becomes an unlaw- 
ful .ccuoudary buycott, NLRB has held, 
if the +mplover suspends operations 
wmpu arity and the effect of the 
picketing is to induce employees of 
other companies working at the site 
to leave their jobs. 


EXAMPLE: When a company and a 
unten couian’t come to terms on a new 
eo: tract, the union called a strike and 
heyan picketing the 14 gas stations 
seperated by the company. The strikers 
were replaced, and the company con- 
ducted business as usual. Eventually 
the union eut down on its activities, 
picketing individual stations only in- 
teriaittently. During the strike, the 
conipany decided to reduild one of the 
sintions and engaged a contractor who 
employed union labor to do the job. 
Two weeks after the contracvor started 
work, pickets appeared and the con- 
tracter’s employees quit work. The 
company continued to operate the 
station for about four months, then 
ciosed it completely. At this point the 
union stepped picketing the station, 
but the pickets reappeared three hours 
wiler the cunmtractor’s employees re- 
turned Lo finish tie construction work. 
Once again the latter quit tie job. 

The Board decided that the union's 
object. In reestablishing the picket 
lines Was to force the contractor to 
siop douig buainess with the owner 
of the station. Since this had the effect 
of inducing the secondary employees 
to ieave their work, the Board found 
the union in violation of the Labor 


Law. (Teamsters and Incorporated Oi! 
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Coie NLRB No. 271 (1956), 39 LRRM 
1106) 

However: The U. 8. Court of Appeals 
at St. Louls refused to uphold the 
Board's decision. 


The court pointed out that primary 
picketing is protected by the Labor 
Law even though it has incidental sec- 
ondary effects. The object of the 
picketing in the beginning was the 
lawful one of obtaining recognition 
from the primary employer, it said; 
and it took the yiew that this con- 
tinued to be the primary object af- 
ter the shutdown, the effect on the 
contractor’s employees being only in- 
cidental. Were NLRB’s holding per- 
mitted to stand, the court said, an 
employer could avoid the effect of a 
iawful strike by shutting down tem- 
porarily for repairs or improvements. 
‘Automotive Employees v. NLRB--CA 
8 (1957), 41 LRRM 2106 


Primary Demands No Excuse for Sec- 

ondary Boycott 

Tf, in the opinion of NLRB, a union 
establishes a boycott of one company 
for the purpose, among others, of 
stopping it from doing business with 
another company, the fact that the 
union may have legitimate grievances 
against the company won't change 
the boycott Into a legitimate strike. 
As long as the boycott had, as one of 
its aims, to cut off business between 
two companies, NLRB has ruled that 
the boycott Is illegal and may be pro- 
hibited under the Federal Labor Law. 

EXAMPLE: Because a strike had 
been called by one local of a union 
against a company in another part of 
the country. another local of the un- 
lon boycotted the products of this 
company when they came into the 
distributors that sold it. The union 
had organized the employees working 
both for the manufacturer and for 
the distributors. 


When the union was charged with 
carrying on an illegal secondary boy- 
cott, it argued, among other things, 
that the strikes called In the distribu- 
tor companies were caused by local 
gtievances and had nothing to do 
with the strike against the manulac- 
turer. The president of the union 
testified that each strike was caused 
by grievances he had been unable to 


negotiate. Statements from the com- 
panies were introduced saying that, 
as a result of the strike, various 
grievances charged by the union had 
been settled. 

NLRB observed that, whatever 
grievances the union may have had, 
ene of the purposes of its strike 
against the distributors was to boy- 
cott the products of the manufactur- 
er. This was enough, the Board held, 
to make the strike an tllegal secon- 
dary boycott that could be prohibited 
under the Labor Law. (Distillery 
Workers and Scheniley Distillers Corp., 
78 NLRB No. 61 (1948), 22 LRRM 1222) 


Peaceful Picketing Ulegal in Second- 
ary Strike 


Where one of the purposes of pick- 
eting is to get employees to quit work 
in order to force the company to stop 
doing business with another company, 
the picketing will be considered by 
NLRB to be a violation of the Federal 
Labor Law 

The Board’s position has been up- 
held by the U.S. Supreme Court. The 
right of free speech, the Court said, 
doesn’t operate to permit a union to 
carry on an illegal secondary boycott 
by peaceful picketing. (Electrical 
Workers v. NLRB---US SupCt No. 108 
(1951), 26 LRRM 2115) 

EXAMPLE: A union that was un- 
able to get a contract from a prefab- 
rieated housing manufacturer picket- 
ed not only the manufacturer but one 
of his customers as well--a company 
erecting prefabricated houses. 

Charged with a violation of the La- 
bor Law’s ban on secondary boycott, 
the union argued that its picketing 
was protected by the “free speech” 
sections of the Labor Law and the 
U.S. Constitution. 

NLRB heli that the union’s picket 
line had violated the law because It 
was aimed at “inducing and en- 
couraging” employees of the con- 
tractor to stop handling the pre- 
fabricater’s products in violation of 
the Labor Law. The law's free speech 
provision, the Board added, didn’t 
give the union the right to picket in 
support of a secondary strike or boy- 
cott. (Carpenters & Joiners and 
Wadsworth Bidg. Co., 81 NLRB No. 127 
(1949), 23 LRRM 1403) 
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. The U.S. Court of Appeals at Den- 
ver agreed with the Board. (NLRB v. 
Carpenters—CA 10 (1950), 26 LRRM 
2480, review denied US SupCt No. 387 
(1951), 28 LRRM 2132) 

EXAMPLE: Union carpenters work- 
ing in a department store were called 
off the job by their union when the 
company contracted for major altera- 
tions in the store with a contractor 
who employed nonunion carpenters. 
The store management thereupon 
filed charges of Labor Law violation 
against the union, since the law 
makes it illegal for a union to strike 
in order to force a company to stop 
doing business with another company. 
The union argued that, since the pick- 
eting was peaceful, it was protected 
by the right of free speech and was 
not in violation of the law. 

NLRB upheld the company. The 
secondary boycott section of the La- 
bor Law its specifically aimed at the 
type of picketing which the union 
carried on in this case, the Board 
said. (Local 1796, Carpenters and 
Montgomery Fair Co, 82 NLRB No. 
26 (1949), 23 LRRM 1553). 


What Constitutes “Inducement” of 
Employees 


a, statements other than direct 
orders to employees not to handle 
struck goods may be heid by NLRB 
to be “inducement” of employees and 
hence a violation of the secondary- 
boycott ban. 


EXAMPLE: Members of s union 
asked what they should do if trucks 
of a struck firm arrived at a con- 
struction project where they worked. 
The union president told them that 
“if they felt like in their hearts they 
were working behind a picket line, 
they could take whatever ection was 
necessary as individuals:” and the 
union steward on the project replied 
that he’d “hate to be fined $100 for 
working behind a picket line.” When 
a truck of the struck firm did make 
a delivery at the project, four mem- 
bers walked off the job. 

NLRB turned down the union's 
claim that the men had acted on their 
own initiative and ruled that the an- 
jon encouraged the walkout. (Car- 
penters and New Mexico 


Braneh, Associated Genera] Contrac- 
tors of America, 120 NLRB No. 211! 
(1958), 42 LRRM 1234) 


Strike Without Picketing or Other 

Concerted Activity 

Pulling union members off sub- 
contract jobs in order to force a con- 
tractor to hire only union men is 
likely to be considered a secondary - 
boycott strike by NLRB even though 
no picketing or other concerted action 
takes place. 

EXAMPLE: One company, which 
operated on an open-shop basis, held 
subcontracts on three construction 
projects. One union which didn’t 
represent the company’s employees, 
claimed fts members were entitled to 
the work. The union's business agent 
induced union members to stop work 
on two of the projects. None of the 
company’s employees were working on 
the third project when the union 
made its demand, but the union later 
oeapiy to furnish men to finish the 


NLRB rejected the union's argu- 
ment that it hadn’t engaged in «a 
secondary boycott because no strike 
had occurred. Even though there was 
no picketing or appeals for coopera- 
tion by other employees, the union's 
pulling its members off the job consti- 
tated a strike, according to the board. 
(Wood, Wire & Metal Lathers, 97 
NLRB No, 84 (1951), 26 LRRM 1138) 


Calling Workers off Job Individually 

Calling workers off a job indirid- 
ually in connection with an. ilbegal 
secondary boycott ts just as much a 
violation of the Federal Labor Law, 
NLRB has ruled, as a mass walkout. 
And it makes no difference, according 
te the Board, whether the is 
done by means of hints rather 
Outright statements. 

The Law prohibits inducing or en- 
couraging employees to leave their 
jobs tn connection with such a boy- 
cott. if a company ts being picketed, 
and its name is on a union's unfair 
list, the Board is not likely to believe 
that any individual empioyee quit his 
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; job voluntarily for a reason uncon- 

nected with the boycott. 

EXAMPILZ: On coming out of 

meeting with company officials, who 
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could not be persuaded to siop doing 
business with another company with 


whom the union had a dispute a 


union official saw a union employee 
at work. The union official told the 
employee to phone him that evening 

When the employee phoned, the 
union official asked the employee 
“whether he knew what ihe situation 
was” at the company he worked for. 
The employee answered that he was 
quitting bis job that night. The next 
morning the employee quit a:id so did 
other union employees. 

NLRB ruled that, by the phone con- 
versation of the night before, the 
union had illegally “induced and en- 
couraged” the employee to leave his 
job in connection with an Illegal 
secondary boycott. It would not be 
realistic to make any other finding, 
the Board held, since the union had 
picketed the company, placed its name 
on an unfair list, and done other 
things that left the employee in nu 
doubt as to the union's attitude Also, 
the employee knew that union rules 
forbade working on nonunion jobs. 
In view of all this, the union was 
ordered by NLRB to notify the em- 
ployee that he was free te return to 
work at that job if offered employ- 
ment by the company. (Carpenters 
& Joiners and Wadsworth Buiiding 
re ay NLRB No. 127 (1949), 23 LRRM 

) 

The U.S. Court of Appeals at Den- 
ver upheld the Board's order. (NLRB 
v. Carpenters—CA 10 (1050), 26 LRRM 
2480; review denied US SupCt No. 387 
(1961), 28 LRRM 2132) 


One-Employee Walkout isn’t Boycott 
Strike 
“One swallow doesn't make a sum- 


mer, and the walkout of one em- 
ployee doesn’t make a strike. That's 


37689 O—59——24 


what NLRB has ruled. The Federa) 
Labor Law, talking about strikes, tm- 
plies collective or group action by a 
nurnber of enrployees, the Board said. 
Therefore, a one-employee walkout is 
not a strike. 

EXAMPLE: During a dispute be- 
tween a unfon and a building con- 
tractor, who was empioying aon-union 
help on subcontracting work, a union 
official walked Into a house being built 
and pulled one man off the job ‘This 
was a carpenter whu had a work per- 
mit from the union, and who prefer- 
red to leave his job rather than en- 
danger his union status. 

The company, in taking this case wo 
the Board, argued that the umion nad 
engaged in illegal strike action by 
calling this man away. The purpose, 
said the company, was to stop man- 
agement from doing business with a 
nonunion subcontractor; and this was 
an illegal boycott under the Labor 
Law. 

The Board, however, while holding 
the union in violation of the law on 
other grounds, didn’t go along with 
management's charge as to this par- 
ticular employee. He waa the only 
one involved in this ineident, the 
Board noted. And the word “strike,” 
as used in the labor law, has always 
been defined as concerted action on 
the part of a number of employees. 

In the Board's view, the Labor Law 
did not intend to change this standard 
usage of the word. The references to 
strikes in the law itself all refer to 
“concerted” activity on the part of em- 
ployees. As a result, the Board ruled 
that the one-employee walkout wasn’t 
an illegal boycott strike (Denver 
Bullding Trades Council and Gould & 
Preisner, 82 NLRB No. 137 (1949), 23 
LRRM 1656) 

The US. at Chi- 
cago took a similar view in another 
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case. (Joliet Contractors Assn. ¥. 
NLRB—CA 7 (1953), 31 LRRM 2361; 
review denied US SupCt No. 173 
(1953), 32 LRRM 2750) 


Applying By-Laws to Support Secend- 
ary Boycott 

While a union’s by-laws forbidding 
a member to work for an “unfair” em- 
ployer may not, tn themselves, be a 
violation of Lhe Labor Law, application 
of Lhe laws to call an employee off the 
job to make his employer stop doing 
business with another company is 
a violation of the law, according to 
NLREB. 

One court of appeals has gone 
even further than the Board on this 
point. The mere presence of the by- 
laws on the union’s books Is sufficient 
to establish the union’s responsibility 
for a violation of the secondary-boy- 
cott ban in the Labor Law, it decided. 
Unlike NLRB, the court held that it 
wasn’t necessary to show that union 
agents actively encouraged members 
to quit work in accordance with the 
by-laws to huid the union guilty of 
ifMegal conduct. 

EXAMPLE: A union's by-laws pro- 
vided: 

No wember of this union will be allowed 
to glaze any sash for any bullding in the 
course of constriction or repair within the 
Jurisdiction of ‘the union: in the ware- 
house of any glazing contractor. All sash 
and clazing work must be done on each 
respective job site or buliding. 

Another section prohibited any un- 
ion member from working for any firm 
or contractor who had not signed and 
lived up to an agreement prohibiting 
the use of preglazed sash. The by- 
laws also provided that any member 
who refused to leave a job when or- 
dered to do so by the union business 
agent, and stay away until told he 
could return, would be fined or ex- 
pelled. 

The union was charged with foster- 
ing an Ullegal secondary boycott by 
getting employees of two subcontrac- 
tors to walk off the job because the 
subcontractors were doing work for 
owners or contractors who had pre- 
glazed sash tnsialled. 

NLRB pointed out that, although 
the union argued the employees had 
walked off the jobs on their own 
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initiative, in at jeast one instance 
they didn’t quit as soon as they 
found out pregiazed glass had been 
installed. insvead, one of them called 
the union office and was told “he knew 
the union rules.” It was then they 
waiked off the job. 

The union, the Board sald, “in- 
duced and encouraged” employees t& 
walk off the job to force their em- 
ployer Lo stop doing Ousiness with an- 
ulther company, a violation of the law. 
(Glaziers’ Union and Joliet Contract- 
ors Assn, 99 NLRB No 146 (1952), 30 
LRRM 1174) 

When this case went to court for 
enforcement, the U.S. Court of Ap- 
peals at Chicago agreed with the 
Board's finding on this point. How- 
ever, there were several instances 
where members had quit work without 
actually having been told to do so by 
the union. NLRB held that these in- 
stances didn’t constitute violations 
of the law, but the court disagreed. 
The by-laws themselves were not lile- 
gal, it said, but their existence was 
enough to establish the union’s re- 
sponsibility for any action taken by 
members in accordance with them. 
(Joliet Contracters Assn. v. NLRB~- 
CA 7 (1953), 31 LRRM 2361; review 
denied. US SupCt No. 173 (1959), 32 
LRRM 2750) 


Threat of Boycott Made to Company 
Official 


Tf a union official tells a man- 
agement official that his plant will 
be picketed. unless his company stops 
doing business with another company 
against which the union ts striking, 
NLRB may not consider this a viola- 
tion of the Federal Labor Law. 


Reason is that the Labor Law out- 
laws the tnducement or encou 
ment of “employees” to participate tn 
an itlegal boycott; but says nothing 
about employers. Therefore, the effort 
cf a union official to induce a company 
official to take part in the boycott ts 
not Ulegal under the law. 

EXAMPLE: In a boycott of one 
company, the union tried to stop it 
from dolng business by picketing com- 
panies dealing with it. A union offictal 
went to one trucking company that 
was shipping the struck company’s 
products and threatened !t with pick- 
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sting. No wers present 
wher the conversation oer arred. 


agement argued that this was. 


egal necavse the wri 
the: statement to be conve: ed by ttre 
company official to employees. But 
NLRB took the opposite view. The 
Labor Law, tt sald, makes tf iliegal for 
& union to induce and encourage em- 
ployees to take part In an iiegal boy 
cott. But In this Instance, the union 
was trying to induce and encourage 4 
management official, not an employee, 
to take part in the boven. 

As a result, NLRS ruled thal ihe 
statement Dy the union offictal was 
not in violation of the law as pact of 
an effort to induce employses to take 
part in an iilega: boveor: Seairight 
Pacifie Ltd., 82 NLRB No. 36 (1948), 
73 URRM 1572) 

EXAMPLE: A offtclal Urreat- 
ned the supervisor of bulicing 
project that, 1? he used the services of 
an électrica! subcontractor the unk Ti 
was striking agalust, ibe union woul 
put a pieket Hine around the construc - 
that nobody would paas 
Tats wag alleged to be legal activ 

m the part of the union sinee the 
tnreat involved an iUlegai secor diary 
boyoott 

However, NLRB ruled that no viola 
dion of the was inyolve¢ tn this 
threatening statement, although, a 
picket tine had Deen put Inte it 
,ould have beeh Niegal The veasin 
Was that the Labor Caw forsica & 
uMien from inducing or encouraging 
ammpiopees to eirike for the purpose 
uf stopping one company from doing 
buainess with another. Here, 
pointect out, the threat was made tw 
an empluyer. (Electrical Workers aad 
Samuel Langer, 82 No. 132 

1949), 23 LRRM 1661) 


Hercott Through Sapervisers 
a secondary boycott ts carried on 
oy of pressure 
~ather than on rank-and-file employ 
ect NLES has ruled {t ts not iiegal 

uncer the Federai Labor Law. 
*KAMPLE: During a strite agains) 
a trucking company, union officers 
sited various companies at which 
the atruck company was deilveriag 
wis. Tn several of these companies, 
Unien officers told supervisors. 


and !n a> leas? cane Sh 
vwner of the compan: Ac 
wo. tking the company making the 


i i * 

pre tai tt tein 

orders to the erapioyess Bot 


to delivery. The unton did mov 
pproache tatany itme. 

ne 
with enfereing an Ulegal boycotts enc 
brought it up before NLRB. But the 
inion maintained that ti nad not vio- 
ated the Labor Law since it had net 
tried te persuade employees refuse 
tieltvery of the goods! 1% nad: mereiz7 
‘sid conmtpany officinie that the strike 
was on, and they had yiven oreers, 
Anich the empioyees obeyed. The 
Board agreec that srpecef strike 

cemer*: wes no covered th 

Law-and dismissed the charge 
f thegal boycott 

Yhe Court of Appeais at New 
York upheld.the Boare s ruling. (Con- 
ways Exoress vo 2 (41962) 
29 LARM. 2617) 


However: ba one case. NLRB a 


tre charged 


the tor Doyeett imetruec- 

job. foren > Was A 
nin foreman as 

me er wa ty bound to up- 
heid the union against tnstall- 


iixtures Lie Bourd 
aut and the unien business 
agent knew this when he tald che 
foreman that members were not to 
cerfau. Prenuniom cablnets 
slated [or use on a constsuction job 
in of this. NLRB said, the fore- 
‘ian was doing his duty as a union 
oiember, not acting as @ Management 
repregertative, when he passed the 
business agents instructions on 
empic >yees WOrk.ng under nim... iCar- 
writers Dew-Mar Cabinet Coy 
Me (1968 42 URRM 
1536 


Royrott Where Secondary Employer 
& Primary Employer Ace Reiated 
NLRB woo" apply secondary 

Soycott if the secandary emoplover 

and primery amigloyer, Ghough sepa- 

rate corpotate enflt'es, are allied or 
relayed 
BRAMPLE. A company and 

a comatruction company were opéreted 

as separate corporate entities 
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tried to-organize the lumber company, 
but it made no headway. So it called 
3 strike of its members employed by 
the construction company. Its aim 
was to force the construction company 
to stop doing business with the lumber 
company and thus to briug pressure 
Lo bear On the lumber conipany. 

NLRB dismissed a secondary boycott 
complaint against the union. Though 
the two enterprises were separate cor- 
porate entities it fomid that they were 
commonly owned and controiled and 
engaged in a line operation.” 
Therefore. the Bourd ruled, the con- 
struction company wasn’t a “neutral” 
empioyer or innocent third party en- 
titled to protection uncer the Labor 
Law’s secondary ban. ‘Car- 
penters and J G Rov & Sons Co, 118 
NLRB No. 24 (1957), 40 LRRM UIT!) 

However: The US Court of Appeals 
at Boston disagreed The court found 
that, although there was common 
ownership, there was no common con- 
trol over ieabor pelicy or any other 
phase of operations. Moreover. the 
companies weren't engaged in a 
“straight line operation,” it said, since 
the construction company's purchases 
from the lumber company were ao 
smali part of the tota!l sales and pur- 
chases of both and the operation of 
one wasn’t essential to the operation 
of the other. Hence the construction 
company was protected by the secon- 
@ary boycott ban, the court con- 
cluded. (J. G. Roy & Sons Co. v. NLRB 
—CA 1 (1958), 41 LRRM 2445) 


Beyecott Where Control Factor is Ab- 

sent 

NLRB has held sccondary employers 
entitled to the ection of the sec- 
ondary boycott ban even though they 
were member stockholders of thr 
steuck company. where the struck 
company exercised no control over 
them. 

EXAMPLE: During a strike against 
a wholesale grocery company, a union 
picketed 10 of its retail store custom- 
ers. The wholesale company was 
owned by.member stockholders, all of 
whom were retailers: and it sold only 
to its member stockholders, although 
they weren't limited te buying from 
the wholesale company. Defending its 
cemduct, the union claimed that the 
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truck couapany and the picketed re- 
tal! -tores were one and the same 
entity 

Bul NLRB disagreed. It pointed out 
that the wholcsale company exercised 
no control over the retail stores and 
that the latter were separate legal en- 
tities cotvtucting a norma! business 
relationship with the former. More- 
over, the retutl steres didn’t perform 
any struek work for the wholesale 
‘company. This being so, the Board 
said, the retail stores were neutral 
employers ‘Dallas ‘ieneral Drivers, 
NLRB No .18957:, 40 LRRM 
1349) 


Govyeott Where it sor Lessee Rela- 
tionship Exists 


fhe fuet Vial compan, exercises 
control over the employees of 
al: independent con*ractor as is neces- 
sury to secure periormance of the con- 
tract mean that two iirins ate 
vo-ermpioyers” for purposes of the 

NLRB has pointed out that the La- 
vor. Law prohibits strike activity 
arainst a company that's in no post- 
tion to grant the union's organiza- 
tional or economic demands. Apply- 
ing this principle. the Board ruled 
that a union had no right to picket 
a trucking company’s terminals tn an 
effort to gain recognition as the rep- 
resentative of employees of independ- 
ent contractors from whom the truck- 
ing company leased equipment. The 
company. NLRB pointed out had no 
dispute with Its own employees: and 
it could not recognize the union as 
the representative of the contractors’ 
employees or compel the conttactors 
to do so Teamsters Union and ACE. 
Transportation Co., 120 NLRB No 150 
‘1952 42 LRRM 1124). 


Boycett Pieketing as Violation of Ne- 

Strike Contract 

A territorial court has ruled 
that a union violated a contract ban- 
ning strikes and slowdowns by plac- 
ing a picket on the company's prem- 
lees to protest the company’s dealings 
with one of its suppliers. 

The court rejected the union's argu- 
ment that the contract diin’t forbid 
it to refuse to handle “hot” or 
“struck” goods. During contract ne- 
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gotiations, the court noted, the com. 
gauy had gspecificaily rejected tne 


urion's demand for a hot cargo clause 


in the court’s view, the union had 
breached its contract by picketing 
che company. The court issued an in- 
‘sanction forbidding the to 
picket, molest, or interfere with the 
bSwtiness or property. 
(Datrymen’s Asam. vy. Teamsters—- 
Hawaii CircCt (1954), 34 LRRM 2786) 


Buycott Affecting Funpleyer Not Cov- 
ered by Labor Law 


Companies such a@s railroads and 
alriines, which: aren’t. subject to the 
Labor Law, may nevertheless appea! 
to NLRP for relte? from secondary boy- 
cotts or other activities that don’t In- 
volve their owi eployer-emplovee re- 
tationships. the Supreme Court has 
rmed.. The Beard 1s empowered to 
wWaenever it ts 
charged that any persem covered by 
the law fs engaging an unfair iapor 
Practice, the Court pointeu out. 


EXAMPLE: A union representing 
employees of motor carriers opposed 
su-called plggy backing operations. 
These involve the shipping of truck 
trailers by rail When the union tn- 
enced enipioyeas of a motor carrier 
not to deliver trailers to a rallroad, 
the rafirocad asked a Massachusetts 
state court for an infunction and “am- 
ages. The court granted the raitroad’s 
request on the ground that the union's 
activities constituted @ secondary boy- 
cott that violated both state and fed- 
erai law 

The Supreme Court, however, de- 
cided that the state court had no juris- 
diction over the case. The Taft Act’s 
definition of “employer” expressly ex- 
cludes anyone subject to the Rallway 
Labor Act, and it's Clear that neither 
the railroads nor their employees can 
take their disputes to NLRS, the Court 
conceded. But tt doesn’t follow, the 
Court said, that a railroad is precluded 
from seeking NLAB'a beip tn circum- 
stances unreiated to its emplover-em- 
ployee relations. In thi case, tt noted, 
the railroad maintained tamt there was 
no laoor dispyte with its employees, 
aod there was uo claim that she cn- 
jon bad interfered in any way with the 
sallroad employeass. 

Under NLRB’s cules, a charge may 


be fied by “any person,” and since ‘he 
Acts definition of “person” 
exciude raliroads, the Court reascoc’, 
they are protected from the kiad o? 
unfair practices prohibited under the 
secondary boycoté provisions of the 
law, 

The Court also rejected the rall- 
road’s contention that even though It 
was entitled to go to NLRB, it wasn’t 
required to do #0 because the un- 
ion’s conduct was neither prctected 
nor prohibited by the federal law. 
Whether the union’s conduct conasti- 
tuted a violation of the law was a mat- 
ter within NLRB’s exclusive jurisdic- 
Lion, the Court sald. (Tearmeters v. New 
York, New Haven & Hartford Rallroad 
--US SupCt No, 33 (1966), 37 LRRM 
2271) 

Moreover: A political subtliviaion, 
such as & county, is entiticd to NLRS 
reilef from secondary boycoti, the 
'S. Court of Appeals at Philadeiphia 
has ruled, even wiough {t's expressly 
excluded from the Labor Law's defini- 
tien of an “employer.” 

Fiasing its decision on the New 
York, New fraven & UHartfcerd Ral 
road case (above), the court held thar 
a county was a “person” within tne 
meacing of the law. Hence the Board 
ordered a union to stop picz- 
eting am county airport construction 
project, the court sald, since the va- 
fon'’s Aim wag to tnduce the 
of certain contractors to walk off the 
job and thus force the county ww stop 
dolag business with a nanunion con- 
tractor. ‘NLRB v. Flectrical Workers 
‘ISBW)-—CA 3 (1958), 41 URRM 
2834) 


Where Neutral Employer is Not Uov- 
ered by Labor Law 

NLRB won't} accept seeondary boy - 
eott charges where the primary em - 
ployer is covered by the law but the 
“neutral” employer isn’t. 

EEAMPLE: A union tried to in- 
duce empicyees of the City of Milwar- 
ree mot to handle goods destined for 
a company with which the union had 
a quarrel. NLRB said no Labor Law 
viciation occurred. 

The law forbids a unton to induce 
‘the employees of any emplorer” to 
stop work in order to put oressure om a 
primary employer. NLAS reasoned 
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that this applies only to an “em- 
ployer” who is covered by the law. A 
municipality, a railroad, a farmer, or 
any others excluded from the defini- 
tion of an “employer” in the law 
aren't covered by this ban, the Board 
said, and aren't entitled to protection 
against a secondary boycott. 

NLKB made ciear that if the primary 
employer wasn’t an “employer” under 
the Labor Law and the neutral em- 
ployer was, the Labor Law would 
apply: a union trying to bring about 
a@ work stoppage by employees of a 
covered employer in order to bring 
pressure on an excluded emplorer 
would be subject to the law’s secondary 
boycott provisions. ‘Automobile Work- 
ers and Paper Makers Importing Co., 
116 NLRB No. 37 (1956), 38 LRRM 
1228) 

The US. Court of Appeals at New 
Orleans, however, doesn’t agree with 
NLRB. In its view, secondary boycott 
charges are in the Board’s baliliwick 
even though the “neutral” employer 
isn’t covered by the Labor Law. 

EXAMPLF: During a dispute with 
a lumber company, a union picketed 
a railroad. Its aim was to get the rall- 
road employees to strike and thus to 
force the railroad to stop doing busi- 
ness with the lumber company. NLRB 
said the Labor Law wasn't violated by 
this atiempt to get the employees of 
a railroad, subject to the Railway La- 
bor Act, to take part in a secondary 
boycott. 

But the appeals court reversed the 
Board’s dismissal of charges against 
the union. One of the purposes of 
the Labor Law is to protect commerce 
from injury and tnterruption by un- 
lawful secondary boycotts, the court 
said, and the Board's position would 
frustrate this object. Furthermore, it 
pointed out, the U.S. Supreme Court 
has ruled that a railroad ts entitied 
to Labor Law protection so long as 
the picketing isn't related to the rall- 
road's own labor disputes (see above). 
‘W. T. Smith Lumber Co. NILRB-- 
CA 5 (1957), 40 LRRM 2276: 
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Union to Which Boycott Restrictions 

Aren't Applicable 

In the opinion of NLRB, the Federal 
Labor Law restrictions against sec- 
ondary boycotts do not apply to unions 
of agricultural laborers, who are, by 
definition, excluded from the cover- 
age of the law. 

This means that unions composed 
of this type of employes can carry on 
a secondary boycott and can’t be made 
to stop by any of the legal weapons 
furnished to the Board under the La- 
bor Law. 

EXAMPLE: Two unions of agricul- 
tural laborers both claimed to repre- 
sent employees worFing for the same 
company, and threw up picket lines 
around the plant. As a result, other 
workers refused to croas the lines, and 
the company Aled cherges with NLRB, 
claiming that the unions were violat- 
ing the law by carrying on a secondary 
boycott 

It was argued that even though 
these unions could not themselves use 
the Board-——since the workers they 
represented were not covered by the 
Law-—the Labor Law could be used 
against them. 

The Board pointed out that agricul- 
turai workers are excluded from the 
definition of “employee” in the law, 
and a “labor organization” is defined 
as being composed of employees. The 
restrictions In the law apply against 
“Jabor organizations,” as defined. 

Unions of agricultural laborers are 
not “labor organizations” for the pur- 
poses of the Labor Law, said NLRB. 

The U.S. Court of Appeals for the 
District of Columbia agreed with the 
Board on this point. (Di Giorgio Fruit 
Corp. v. NLRB—CA DC (1951), 2 
LRRM 2195) 

Moreover: Owner-operators of 
trucks, who lease their trucks to a 
motor freight carrier and drive the 
trucks themselves, aren’t “employees” 
within the meaning of the Labor Law, 
NLRB has heid. (Local 327, Team- 
sters Union and B & 8 Motor Lines. 
Inc., 116 NLRB No. L117 (1956), 38 
LRRM 1372) 
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Struck Work & Nonunion Goods 


If a union induces your employees not to handle goods coming 
from another firm with which it has a dispute, or from a non- 
union firm, you have grounds for filing secondary boycott 
charges with NLRB. Moreover, if a union with which you 
have a dispute induces the employees of some other employer 
not to handle your products, you can also file charges with the 
Board; you're not the “secondary” employer in such a situa- 
tion, but NLRB takes the position that anybody can file sec- 
ondary-boycott charges. 


Union contracts sometimes contain “hot goods” clauses—pro- . 


visions permitting union members to refuse to handle struck 
work. The U.S. Supreme Court has held that a union can’t 
lawfully do anything to get emplovees to abide by a “hot goods” 
clause; the employer can, but not the union. 


If members of one union refuse to handle goods worked on by 
members of another union because of en interunion fight, the 
Labor Law’s boycott provisions don’t apply, according to one 
appeals court. 


APPLICATION OF POLICY 


Refusal to Handle Products of Strack 
Company 


If a union, after calling a strike 


out on strike. Their union had con- 
tracts not only with this company, 
a manufacturer of liquor prodocts, 
but also with wholesale houses that 
distributed this company’s products. 

The unton contacted the heads of 
these wholesale houses, located in an- 
other part of the country, and told 
them that uniess the strike in the 
plant was settied it might spread else- 
where. When this got no results, the 
word spread among the employees not 


company. 

Most of the wholesale houses han- 
dled Uquor pred ucts coming from vard- 
ous manufacturers; and the employees 
handled all of them except those com- 
ing from the struck one Im some, 
which handied only the struck com- 


through Local A at the piant of one 
e company, instructs employees belong- 
* ing to Locai B not to handle this com-  «e 
it pany’s product when !t comes to them 
& for distribution, NLRB ts likely to con- 
sider Local B guilty of violating the 
ft Federal Labor Law by carrying on an 
state thet for’ enidn to 
e ‘es legal for a to handle the products coming into 
strike for the purpose of forcing ome in. y 
4 company to st wholesale houses from the struck 
a- another. This type of beyeott sciion, 
8, NLRB bas ruled, fails squerely under 
38 the prohibition of the Law. 
KXAMPLZ: During a dispute over 
contract, employees of one plant of 
large nation-wide corporation went 
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pany’s products, employees walked out 
entirely. Eventually, after an NLRB 
charge was filed, they went on strike 
at the other wholesalers too. 

The union, when the case came to 
NLRB, argued that the case should 
not have been accepted by NLRB for 
various reasons. For one thing, a 
charge was filed by the struck plant; 
the union argued that it was engaged 
in a primary dispute with this com- 
pany, not a secondary boycott, But 
NLRB noted that a charge had also 
been filed by one of the wholesale 
houses also struck by the union; no 
primary dispute was in evidence here, 
Furthermore, NLRB said, the iaw has 
been Interpreted to permit “any per- 
son” to file unfair practice charges. 

The union also argued that its ac- 
tion did not involve a secondary boy- 
cott because the wholesale houses were 
not neutral third parties, but had an 
active interest in distributing the 
products of the struck company. 

NLRB rejected this contention. The 
relationship between the struck plant 
and the wholesale houses, it pointed 
out, was that of buyer and seller, 
nothing more. Therefore, NLRB ruled 
that the union’s action in refusing to 
handle the company's products, and 
in finally walking out entirely, was an 
iliegal secondary boycott. (Distillery 
Workers Loca! 1, and Schenley Dis- 
tillers Corp, 78 NLRB No. (1948). 
22 LRRM 


Statement About “Hot Cargo” Not 

legal 

The fact that one union writes an- 
other to inform it that certain nrop- 
erty and certain materials are “not” 
—that is. produced by a struck cam - 
pany---does not involve any violation 
of the federal Labor Law, according 
to NLRB, as long as this action is 
taken in connection with a primary 
dispute-that is, the “hot” plant and 
products are those of the company 
where the union ia carrying on a 
strike for a legitimate purpose. 

FXAMPLE: Tn the course of « «trite 
tnvoiving sorne dock facilities, a anton 
representing saliors working on boats 
inacing from the dock wrote to the 
striking union to ask whether the 
dock itself and certain goods on it 
were “hot.” In reply, the striking 


union stated that they were. As a 
result, the sailors refused to accept 
any cargo from that dock. 

The company argued that the letter 
of the striking union was a signal to 
the sailors to strike for the purpose 
of stopping the shipping company 
from doing business with the company 
owning the dock and another one 
owning the cargo. Therefore, it was 
argued, the letter was part of an 
illegal secondary boycott, and fllega! 
itseif for this reason. 

NLRB rejected this argument. It 
pointed out that the letter referred 
oniy to the dock—the piuce where the 
primary dispute was going on, And 
it referred only to cargo loaded by the 
struck company. The other company’s 
cargo woulcn’t be hot at the refinery, 
nor woula if be hot if {6 was loaded 
by the siruek company’s supervisors, 

What the “hot cargo” ietters 
amounsed to, NLRB said, was a legal 
request to tbe other union to respect 
the picket lines at the place where 
tne primary disvute was golng on. In 
other words, lt was traciiioma! pri- 
mary strike action which ir protected, 
not by the Labor Law ‘oll 
Workers, CIO, and Pure OU Co, & 
NLRB No. 38 (10aR), 24 LRRM 1439) 


Boyeott Under “Bot Goods” Clause 


A company and e@ union may agree 
to incinde a clause in a contract free- 
ing union menmoers from the obiige- 
Gon t haudle “hot goods,” that is, 
goods coming from or going to a 
struck or nonunion plant. Such a 
clause is not in itself violative of the 
law the US. Supreme Court has de- 

A camoeny may tnatruct employees 
not te work om hot goods, but the 
union esnuot. Ta the Ceurt’s opinion, 
any attempt by a unten so tnduce em- 
Dioyeea to abide oy 2 hot cargo clause 
constitutes an boycott 

The Court cejected NLRB’s theory 
that « hot cargo clause tu a contract 
between © and common car- 
rier imvaltd under ibe Labor Law 
Comma carners Nave an obligation 
under the (interstate Commerce Act 
to serve all shippers without disertm- 
inaéeen, aad observance of & hot cargo 
clase may be & viniation of thei duty, 
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the Court eonceded, But a violation 
of the Interstate Commerce Act ts 
not necessarily an unfair practice 
under the Labor Law, the Court point- 
ed out, and it’s not NLRB’s job to 
interpret the Interstate Commerce 
Act. (Local 1976, Carpenters v. NLRB 
—US SupCt Nos. 127, 273, 324 (1958), 
42 LRRM 2243) 
NOTE: A question that has not yet 
been decided is whether a union 
may legally strike for a “hot goods” 
clause. 


Strike Based on “Hot Goods” Clause 

A “hot goods” clause doesn’t legalize 
an otherwise uniawful secondary 
strike, according to the U8. District 
Court for Massachusetts. 

EXAMPLE: A construction firm's 
contract with a union said that “em- 
ployees ahall not work por install any 
form of lumber precut by non-union 
earpenters.” After the union made 
an unsuccessful attempt to organise 
lumber suppliers in the area, it tok? 
the company it was going to start 
enforcing the clause, and it proceeded 
to call a strike against the company. 

The court found that the strike was 
almed at organizing the firm that 
supplied lumber to the project. The 
union raised the “hot goods” clause 
as a defense, saymg it legalised the 
strike. But the court held the em- 
ployer couldn’t bargain away the pro- 
tection the Labor Law gives against 
secondary boycotts. The Labor Law 
fa intended to protect the public, as 
well as the employer, from the effects 
of a secondary borcott strike, the court 
pointed out. (Alpert v. Carpenters 
Maas (1966), 38 LRRM 


Calling “Hot Goods” Classe tc Em- 
Attention 
NLRB takes the stand that a waion 
violates the Labor Law's secondary 
boycott ban if it induces employees 


if it also says tha 
a6 indivicuals to decide whether they 
wilh handie the There was 
inducement and heace 

the boyeots ban 
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court reasoned since the union didn’t 
order or appeai to the employees te 
refuse to handle the struek goods. 
(Alpert y. Truck Drivers-—-USDC 
DMaine (1958), 41 LRRM 2740) 


Telling Stewards to Enforce “Hot 
Goods” Clause 


Tf a union Instructs its stewards to 
see that employees abide by a “hot 
goods” clause tn their contract, it vio- 
lates the Labor Law’s secondary-boy- 
cott ban, according to NLRB. 

EXAMPLE: During a strike against 
& milk company, a union wrote iet- 
ters to a number of milk-handling 
and distributing companies with 
which it had contracts reminding 
them of the “hot goods” provision in 
the agreements. It sent cepies of the 
letter to its stewards at these com- 
panies, telling them: “Please see to 
it that all membera under your juris- 
diction will abide by the enclosed 
letter.” Some of the stewards brought 
ihe letters to the attention of their 
fellow employees, others did not. 

NLRB ruled that the unton viclated 
the Labor Law by instructing the 
stewards to see that the “hot goods” 
clause Was observed. Whether or not 
the stewacds paased the word alang to 
other employees was immaterial, the 
Board aaid. (Teamsters aad Crowley's 
Milk Co. Inc, M16 NLRB Ne. 196 
(1956), 20 LRRM 1004) 


Refusal to Work on Nonwalen Geods 


a union label. The ahingles were pre- 
duced by a Canadian mil where the 
union bad no dispute. 

NLRB decided that the union's ac- 
tdon was almed at forcing the 
pany to stop buatness with 
Canedian adil am@ ruied that the 
emfon Aad acted The ben 
on secondary doycotts in the 


4) 


A union which Induces emplopess 
of a company not t© work on oan- 
union goods ia engaged in @ secondary : 
boycott, according to NLAB, even 
though the union has no dispute with 
the nonuaoion firm. 
EXAMPLE; A unien’s president 
caled bie men off a comstruction jebd 
becanae thelr employer wanted them 
w werk an ebingiss which didn’t casry 
to by het cargo cinuse. A 
federal district court hes ruied, 
though, that a anion can tell em- ' 
pioyees that their contract gives them 
the right not to handle hot gooda, 
i 
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Shingle Co., 101 NLRB No. 203 (1952), 
31 LRRM 1202) 
The U. 8. Court of Appeals at San 
upheld the Board's decision. 
v. e Weavers’ Council, 
—CA 9 (1954), 33 LRRM 2656) 
Beyectt Under Subcontracting Clause 
NLRB has held that a union is en- 
gaged im an unlawful secondary boy- 


handle nonunion goods im an effort 
to enforee a contract clause forbid- 
ding the company to subcontract work 
to nonunion firms. 

EXAMPLE: After a trucking com- 
pany refused to sign a contract with 
a union, union members employed by 
carriers which had subcontracted 
work to the trucker refused to handle 
freight for the nonunion comipany. 

When the union was charged with 
conducting a secondary boycott, it 
atgued that the refusal to handle the 
goods was merely an effort to enforce 
its contract with the carriers, which 
provided that the employers wouldn't 
subcontract work te companies which 
didn't agree to abide by the terms of 
the carriers’ agreement. (The con- 
tract contained a union shop provi- 
sion ) 

NLRB, however, decided that the 
union’s conduct was unlawful on two 
counts. In the first place, it was in- 
tended to force the carriers to stop 
doing business with the trucking com- 
pany and there/ore constituted an un- 
lawful secondary boycott. And in the 
second place, it was aimed at forcing 
the trucking company to recognize the 
union even though it hadn't been 
certified. (Teamsters and Reilly 
tage Co., 110 NLRB No. 233 (1954), 35 


Ordering union members not to 
handle goods which are noi deltvered 
by members of a particular loca) ts an 
iliega’' secondary aceording 


a city had to be unloaded 4 members 
of the local having } in the 
city. When an out-of-state trucking 
company—employing members of one 
local of the union—refused to hire 
“city men” to unload goods at a de-~- 
partment store, members of the local 


another local employed by the depart- 
not to handle 


stop doing business with the truck 
company. (Teamsters Union, 100 
No. 187 (1962), 30 LRRM 1364) 


+ NLRB found that a un- 
the 


road drivers to make deliveries in the 
city or requiring the drivers to hire a 
helper from a city local, the over-tbe- 
road trucking companies had such 
agreement with the union. The Board 
concluded that the union had pe 
direct dispute with the local com- 
Panies and that the purpese of its 


Teamsters Union and Osceoile 
Inc., 107 NLRB No. 63 (1953), 33 LRRM 
1998) 


Refusal to Handie Goeds in Connec- 
tiem with Interunien Fight 


The Labor Law's ban on secondary 
boycotts doesn’t appiy to a aituation 
where two unions are quarrelling with 
each other and members of one un-~ 
jon refuse to handle goods trans- 
ported by members of the other un- 
ion, the US. Court of Appeals at New 
York has decided. 

EXAMPLE: After the API, expelied 
the International Loagshoremen's As- 
sociation in 1963, tt chartered another 
lomgshoremen’s union. When jong- 


a comipany with which the union has 
no active dispute and where it has 4 
made ne demands. (Washington -Ore- 
gon Weavers’ Council and Sound 
having juriediction over this work 
picketed the trucks, and members of 
{ NLRB decided the action of the de- 
' partment store local was a secondary 
cott if it induces employees not to boycott, aimed at forcing the store to 
ion 
provisions of the Labor Law by iaduc- 
J ing employees of local grocery and 
drayage companies (1) to delay an- 
ioading of over-the-roed trucks until 
their drivers hired helpers from a city 
local and (2) to refuse to unicad 
y trucks driven by nonunion drivers. 
Although the union’s contract with 
the local firms recognized the union's 
policy of either forbidding over-the- 
pressure on their employees was to 
a force the local firms to stop dealing 
with the over-the-road companies, 
LRM 1292) 
Refusal to Handle Geods Delivered 
by “Wrong” Locai 
w NLRB. 
EXAMPLE: One union bad « rule 
that ever-the-tosd trucks coming mo 
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Pp one company 

into an ally of another during a strike. 
As a result, if a union tries to ges 
employees in the contracting plant to 
refuse to work on the struck com- 
pany’s job, the union, NLRB has ruled, 
is guilty of violating the Labor Law 
prohibition against secondary boy- 


company, Company A, could not agree 
on a contract, the union walked out on 


strikebreaking for Company A. More- 
over, the Board painted out, Campany 
A did not actually have the power of 
an employer over the workers at Com- 
pany B doing its job. (Metal Polishers 
Union and Climax Machinery Co., 86 
NLRB No, 142 (1949), 25 LRRM 1052) 


services normally performed for it 
by the struck company, picketing of 
the nonstruck firm is illegal, NLRB 
has ruled. : 

EXAMPLE: In the course of a dis- 
pute with tugboat operators, a union 
picketed piers used by the tugboats. 
Although the pier operators had no 
dispute with the union, their em- 
gem refused to cross the picket 


The union claimed that the picket- 
Ing was lewful because “substitute” 
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tracted work may be legal, if the that it would have contracted out even 
struck company and the one doing without the strike. Therefore, it could - 
work for it are allies, NLRB has ruled ~ not be said, the Board found, that 
that the ordin contracti rela~ Company B, in accepting the work, : 
cotts. Picketing of 
EXAMPLE: One company in the Substitute Services 
metal plating business customarily When a strike against one com- 
contracted out a certain type of work pany forces another firm to take over 
to a larger plant. Bmployees in both 
plants were organized by the same 
. union. When the union and the first 
! strike. Nevertheless, Company A kept 
on operating and continued to send 
out work to be processed at the other 
plant, Company B. 
Several months after the strike had i 
started, the union asked Company B - 
pany A. The purpose, said the union, services were being performed om the : 
was to bring pressure to bear on Com- piers te ecm te for the-services . 
pany A. Company B complied with normally serine by the . tugboat 
anew ment, pointing out that noneof the 
Company substitute services were, performed 
However, the employees assigned the by the struck companies mor did per- 
work refused to do it, on the ground formance of them help the tegboat 
that the union bad ordered them not operators in any way. The pier .op- | 
to work on Company A's jobs. Com- ¢rators didn’t become “allies” of the 
pany B took ne action against the ‘truck companies, the Board said, by 
employees, but filed a charge with %<commodating their operations to as 
NLRB against the striking union. the strike situation. A secondary em- 
In defending its action, the union lover, faced with « strike agains, 
“allies” for the services, is entitled to find other sup- 
purposes of the law. dirs and use other means to enable 
NLRB disagreed. All Company B 
him to continue his business on aa 
‘was trying to do was to maintain its nearly normal a level as possible. 
nermal business relationship with wine concluded that the ting 
Company A. Company A did not give . at the plers was secandary, hence it 
legal. (Longshoremen’s Assn. and 
strike, it would have been doing N.Y. Ghipping Asan. NLRB No. 
self; it was merely assigning it work 162 (1986), 33 1223) 


| 
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Union of the Paelific and Moore 
Dock Co., 92 MLRB No. 93 (1950), 27 
LRRM 1108) 


Union-—-CA (1954), 35 LRRM 
0) 


What Constitutes “Normal Business” 


A struck firm isn’t 


“normal 
business” at the premises of a neutral 


premises, NLRB said: by continuing to 
picket, it violated the secondary boy- 
eott ban. (Seafarers and Salt Dome 

Co., 119 NLRB No. 196 
(1968), 41 LRRM 1362) (> 


Where Company Mas Permanent Es- 
talhishment in Area 
fn addition to the Moore Drydock 

tests ‘see above), NLRB has evolved. 

another vardstick for determining 


encourage the employees” of the 
omdary employers to refuse to handle 
the primary employer’s goods in vio- 
lation of the Labor Law. 

The US. Court of Appeais at Boston 
upheld the Board’s decision. (NLRB 
v. Steelworkers—-CA 1 (1957), 
LRRM 2181) 


However: At ieast two appeals 
courts have taken issue with this test. 


= 


Pecketing yard whem notified that semsuper- 
has evolved a set of four basic Yisovy personne) were ne longer on the 
tests that must he if common 
site picketing is to he ecangidered legal. 
These tests fwhith are ret necessarily 
the only ones the Beard will apply) are 
Picketing mast be carried only 
on 
when the primary eorapeny actealiy is 
2 The ams 
company 
The picketing must be carried om whether common site picketing is 
reasonably close @ the place where jeya). This is that the primary com- 
the primary company f carrying on pany must have no permanent place 
et business where the union could 
clearly that tine picketing ts aimed 
only at the primary company. (Sailors’ the place busi- 
the fact that picketing is carried on 
ers “ y 
various U.S. comres of appeals. signed. least in part, to induce and 
v. Service Trade Chavuffeurs—CA 2 
(1961), 28 LRRM 2450; Stover Steel ' 
Service v. NLRIB-CA 4 (1955), 35 
LRRM 2545; v. Chauffeurs—CA 
7 (1954), 34 LRRMM 2668: NLEB v. Car- 
supervisory employees warehotremen 
firm are on the premises. called a strike, tt picketed not only the ) 
EXAMPLE: When a vessel was company’s waerehousemen bet also 
placed in dry dock for overhauling and construction sites where the eontract- 
repair, a union that had a dispute Gen ee eee 
with the ship’s owner began picketing tion. ioe Geren that 
the shipyard. Two days later the owner the strike was the insulation 
removed all nonsupervisory personne) contractor, and pamphiets distributed 
from the vessel and notified the union 
of their removal. However, the union was directed at only those 
eral cecasions the insulation contrae- 
The Board found that the owner 0's employees, who were represented 
wasn’t engaged in “normal business” 
at the shipyard within the meaning other contractors quit work. 
of the Moore Dry Dock tests (ese NLRB neted that the truck 
above), since all nonsupervisory em- and warehowemen invelved in. 
vessel ho preparations constrastios 
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Correcting Unlawful Picket Signe 
A union which has been picketing 
a number of employers working at the 


Rmpire with signs which dont make it clear 
BLRB No. 4 that it has a dispute with only one of 


company 
had no eontrol over 
an 


36m 
pioketing a common Occupy Prem- 
Law fe violated, the ertmary Employer 
(Hod Carriers Kroger Co. 11 A unten violated Law's : 
NLRB No. (1957), 41 LRRM 1104) secondary beyco 
‘at which a number of : 
Pleketing ef Out-of-Town operatiana, 
NLRB has held that a company @ the owner of the | 
“neutral” im a wnion’s dispute 
another firm in a different eity wi a2 company that cuned " 
: 
| 
4 
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Consumer Boycotts 
— POLICY GUIDE 
When an employer is engaged in a dispute with a union, the 
union may try to put pressure on the employer by getting other 
eompanies, or the public, not to buy the employer’s products. 
Whether this is a legitimate tactic depends on how the union 
goes about getting the products boycotted. 
If the union appeals directly to the consumer, through picket- 
ing or otherwise, chances are it won’t run afoul! of the Labor 
Law so long as it represents a majority of your employees. But 
if it pickets your customers with the idea of getting the cus- 


tomers’ employees to refuse to handle your products, it violates 
the’secondary boycott ban. 


YOU CAN— 


> Discharge employees who, while continuing te accept pay 
from you, run your product down without making clear that 
the attack ig connected with a labor dispute, according to the 
Supreme Court. NLRB has gone even further; it thinks you 
can fire such employees even if they’re on strike and de tie 
their attack to a labor dispute. 


Picketing Directed at Customer's by getting the terminal employees 


Employees to boycott the company’s preducte. 
if a union pickets a customer of a When this case came before the 


for the purpose of inducing the cus- eting was peaceful at all times, and . 
tomer’s etaployees not to handle the Senge protected by the right of = 
company’s products, & violates the speech. The Board’s trial exam- z 
Labor Law. Such activity, according iner agreed with this conclusion, and ; 

to NLRB, is forbidden by the law’s held that the picketing was permis- Bie: 
EXAMPLE whose em- there was some threa ree or es 
| pendent truck firm to take its finishea 0! the terminal company employees -= 
J products to a shipping terminal. The to handle the products that were be- . 
waion followed the trucks to the ter- ‘ing struck. The Board, however, did a 
minal and put piskets around them. agree with the conclusion. 
The termine] company’s employees Basing iteelf on the same reasoning 
refused to unload the trucks. as in the Wacisworth case (see above), a 

Tie gieketing union was charged NURB held thet it made no difference 
with visletion of the Labor Law whether this particular type of picket- 
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EXAMPLE: During an economic 
strike against a company, a union 'de- 
cided to carry on a boycott of the com- 
pany’s products. Teams of union 
members were sent out to talk to 
other branches of the union and to 
ask their members not to buy the 
products. Postcards were also 
tributed, to be sent to the com 
as protests egainst its treatment of 
the strikers, and protest stickers for 
automobiles also were passed out. 

Some strikers were fired a 
turning to work because of 
cott. activities. NLRB held 
consumer boycott was legal 
dered the company to 
strikers. 

The U.S. Court of Appeals 


the court held, it was similar to other 
unlawful attempts by workers to dam- 
businesses, 


ried on the boycott. “An employer,” the 
court observed, “is not required .. . 
to finance a boycott against himself” 


Disparaging Company’s Prodact 

If a@ union conducts consumer boy- 
cott activities in such a manner as 
to discredit a company’s product, but 
doesn't tell consumers the boycott is 
connected with a labor dispute, em- 
wees participate in the boycott 
activities while continuing at work 


reme Court 
ict Of this sort doesn’t violate 
the Labor Law’s ban on ry 


This message, according to NLRB, 
was a request that the public boycott 
the television station because of the 
station’s allegedly inferior programs. 


When ten employees were dis- 
charged by the station for handing 
out the leaflet, they charged the 
company before NLRB with unfair 
labor practices. But the Board said 
the union’s leaflet, asking for a con- 
sumer boycott, did not come uncer 
the heading of “concerted activity” 
peme by the Labor Law. So the 

rd refused to order the ten em- 
ployees reinstated. 


cott was related to a labor dispute, 
said NLRB, added up to make the boy- 
cott Httle different from “physical 


Broadcast 


St 


—o 


was justified in discharging or refue- identified as unton-made, but signed = 
ing reiristatement to employees who only, “WBT Technicians.” 
continued boycott activity after a | 
strike had ended. ee 
The claim that the station’s pro- 
: grams were inferior, and the failure 
of the union to identify itself as spon- 
sor of the boycott, and the failure of 
the union to tell the public the boy- 
of violence. (Jefferson Standard 
BEng Co, 94 NLRB No. 227 
(1951), 28 LRRM 1215) 
the company was within its rights in The US. Supreme Court agreed 
. with the Board that the company 
employment to those who car be 
employees, The attack on the company 
b y wages to employees Ww policies, the Court : 
wed leone Co. v. NLRB--CA 6 ¢mployees who took part in it were - 
(1951), 28 LRRM 2353) simply guilty of disloyalty to the 
company. Disloyalty is proper cause 
for discharge, and the Labor Law for- i 
bids NLRB to require the reinstate- 
ment with back pay of an employee 
who was discharged for “cause.” 
Even if the attack on the company’s 
product were to be considered con- 
certed activity, the Court added, the 
manner in which it was conducted 
may be fired, according to e * deprived the employees of the protec- 
tion of the law. While off duty, the 
tack on very 
boycotts. But it ts - 
hence not were being paid to conserve and de- 
alty to the and 
EXAMPLE: A union engaged in a be further from the purpose of the 
dispute with a television station law, it concluded, than to require an 
. handed out leafiets and picketed the employer to finance such activities. 
station with placards advertising the (NLRB v. Electrical Workers—US Sup- 
depute: Ons teafiet, though, was not Ct No. 16 (1953), 39 3163) 
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consumer boycott, even if the em- 
ployees are on strike and relate their 
activities to a labor dispute. 


EXAMPLE: During a strike against 


trained, 
have made the paint you have always 
bought.” The handbilis continued: 


This is a warning that you 
make certain that any 


a3 

re 


not do for what you want it to 
could pecl, crack, blister, scale or 
one of many undesirable things 
would cause you inconvenience, 
and money. 

Step! Think! Is it worth your 
to risk spending your good money 
product which might not be what 
eceustomert to using? You will 
formed when you can again buy BP 
paint which is made by the regular em- 
ployees In Cleveland. 

Strikers who distributed the hand- 
bills were refused reinstatement by 
the company, and NLRB ruled that 
the refusal did not violate the Labor 
Law. The handbills, the Board said, 
were “intended to, and did, publicly 
impugn the quality and useability” 
of the company’s product. Whether 
the statements were true or false, em- 
ployees who distributed them were 
guilty of disloyalty and a breach of 
confidence. Accordingly, they lost the 
protection of the law. 

The Board conceded that this case 
was different from Jefferson Standard 
in that the employees here were on 
strike and related their attack to the 
labor dispute with the company. But 


qu 


these differences, it held, were “not 
at all decisive.” (The Patterson- 
Sargent Co., 115 NLRB No. 255 (1956), 
38 LRRM 1134) 


Consumer Beycott by Minority Unien 


en though it’s okay for a major- 
ity union to ask consumers to boycott 
a firm with 
NLRB has held that it’s unlawful for 
& union that 
ity of a firm’s employees to appeal 
to the public by picketing or any other 


violated the Labor Law on 
(1) as an effort to force 
grant union demands, even though 
the employees didn’t want the union; 
and (2) as coercion of the firm’s em- 
ployees in the exercise of their rights, 
since any damage caused to the firm’s 
business would adversely affect their 
livelihood. (Machinists y. Alloy 

Co., 119 NLRB No. 38 (1957), 41 

1058) ¢2 


Inducing Unionized Buyers te Boy- 
cott Company’s Product 

NLRB has decided that a union en- 
gaged In an unlawful secondary boy- 
cott by asking meat buyers, who were 
union members, not to buy meat from 
a company that the union was trying 
to organize. 

The meat buyers were supposed to 
purchase meat on the basis of objective 
criteria, the Board pointed out; by in- 
ducing them not to perform this serv- 
ice with respect to one company, the 
union was attempting to sever the 
business dealings between the company 
and the retail stores which employed 
the buyers. This type of pressure upon 
neutral employers clearly violated the 
Labor Law's ban on secondary boy- 
cotts, NLRB held. (Meat Cutters, AFL 
and Swift & Co. 113 NLRB No. 31 
(1955), 36 LRRM 1307) 

The US. Court of Appeals for the 
District of Columbia agreed with the 
Board on this point. (Meat Cutters 
v. NLRB—CA DC (1956), 38 LRRM 
2289; review denied US SupCt No. 677 
(1957), 39 LRRM 2458) 


. Moreover: On the basis of the High 
Court’s decision in the Jefferson ; 

Standard case (above), NLRB has de- ‘s 

cided that a company can fire em- - 

product while trying to bring about a c 

a paint company, strikers distributed = 

handbills, headed “Beware Paint Sub- 

stitute,” which stated that the com- : 

pany’s employees had been “forced means not te buy the firm’s products. 

> to strike” and that, as a result, no The Board took the view that a con- : 
| 
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Boycott Suits 


If you are affected by an illegal secondary boyeott—-whether as 
a primary or secondary employer—you can file charges with 
NLBB, and the Board’s General Counsel, if he thinks the charges 
hold water, has to ask a federal court for an injunction to stop 
the boycott. You can’t go to court for an injunction, though. 
What you can do is sue the union for any damages you sustain 
as a result of an illegal boycott. The Labor Law specifically 
opens the federal courts to such suits and waives the usual re- 
requirement that the amount in controversy be at least $3,000. 
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Injunction Against Ulegal Boycott resulting from unlawful secondary 
in federal court whenever c es ae 
illegal secondary Nevertheless, it has generally been by 
appear to have neld that no diversity of citizenship 
vate howe ¥ needed to bring a suit for damages 
Deena Artware. ine —CA 6 
(Amazon Cotton Mills v. Textile Work- ¥- S608: Gchatte 
Who Can Sue for Damages atrical Employees—CA 9 (1950), 26 
The Labor Law says that whoever LRRM 21%; review denied US SupCt . 
is injured by a secondary boycott can No. 222 (1950), 236 LRRM 2611) | 
sue for damages. According to the punitive Damages Not Permitted 
a Court of Appeals at es Under Labor Law . 
provision means exactly w 
says. The court rejected a union's ar- injured secondary boreott may 
gument that only innocent third par- recover the “damages sustained by 
ties could take action under the law jim and the cost of the suit.” The | 
and ruled that @ primary employer ys Court of Appeals at Richmond — 
may also bring suit for damages. has interpreted this section to permit 
| N Diversity of Citisenship 0sses it suffered as result of a see- 
can't be boycott, bat it can’t ask Se 
an additional amount to punish the 
amount in controversy is at least this basis, the court refused to uphold 
$3,000 and there is diversity of citizen- @ jury’s verdict awarding a company "8 
ship—that is, the parties live in dif- $75,009 in punitive damages. (United q 1, 
| ferent states. The Labor Law spe- Mine Workers v. Patton—Ca 4 (1964), [am 
cifically waives the $3,000 requirement 33 LARM 2814; review denied US |] 
im the c-se of suits for damages SupCt No. M8 (1954), 34 LRRM 2698) 
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